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YBop,

MocpepctBom CranHe Mucuje Penybnuke Cpbuje npu YH wn  pgpyruM  MehiyHapopgHWM
opraHusaumjaMa y JKeHeBu OOCTaB/bEH je 3ajegHUYKM YMUTHUK crieupjanHor ussectMoua YH-a
33 32 afeKBaTHO CTaHOBaH-e U CrieLmjanHor U3BeCTMOLIA 38 eKCTPEMHO CMPOMALLTBO Y BE3U ca
mMepaMa Koje criposogu Penybnuka Cpbuja pa ce pekpuMMHanu3yjy KpuBMYHa pera Koja ce
YecTo rnoBesyjy ca 6eCKYRHMULLTBOM U CUPOMALLITBOM.

OproBop je caumkseH Ha 6a3u MHdopMaumja fobujeHMx og, MUHUCTapCTBa YHYTpaLUHbMX MOCI0BA,
Peny6nuukor jaBHor Tyxunawmea, LlpseHor kpcta Penybnuke Cpbuje v ApBeHTUCTUYKO
passojHor Knyba AIPA, kao u uHdopMaumja Kojuma pacnonaxe MUHUCTapCTBO 3a JbyAcKa U
MakbMHCKA NpaBa M APYLUTBEHWU Aujanor.




Oproeopu Penybnuke Cpbuje Ha YNMTHUK cnieumjanHor ussectuoua YH-a 3a npaeo cBux Ha
HajBuLM Moryhn cTaHpapp, MsUYKOr M MEHTAsHOT 3[paB/ba

YBaxkeHa rornoho Tlaleng Mofokeng,

Mowryjyhu Bawy cnpemHocT Ha 6yayhy capagry U TeXHWYKY MOAPLLKY Y MPUMEHU
MehyHapoaHUX HOPMU M CTaHOApAa Yy 06nacTy JbyACKMX MpaBa JSiMUA Ca MEHTaNHUM CMeTHaMa Y
Peny6nuum Cpbuju, kao M peneBaHTHOCT MHOpPMaLMja KojuMa pacrionaxete, obasewwraBamo Bac
pa Haupt 3akoHa o u3MeHaMa M poryHaMa 3akoHa O 3alUTUTU NMLA Ca MEHTaNIHUM CMeTHaMa, Koju
je npegMeT Bawer nmucma, HUje 6uo npegmeT yTBphMBarka [lpepsiora 3akoHa op, cTpaHe Bnape
Peny6nuke Cpbuje, a cammum wro Bnapa oBaj HaupT 3akoHa HUje pasMaTpana HWATK YCBOjUNa, HUje
ynyheH y parby npouenypy HapogHoj cKynLTuHW.

Y “Me npepnarava usmMeHa M JornyHa 3aKoHa O 3aLUTUTU LA Ca MEHTANIHUM CMeTHaMa,
MuHucTapcTBa 3apaBrba, Koje je bnaroBpemMeHo yrnosHaTo ca BallMM 3anaXarbiMa U KOMeHTapuMa,
MCTUYEMO CMPEMHOCT [a CBe nperopyke Koje cy y cucteMy YH-a ynyheHe Peny6nvuy Cpbuju, Kao 1
noctojehe crtaHgappge WM rpakce Koje ce OfHOCe Ha MpaBa fMuUAa Ca MeHTasHUM CMeTHaMa,
HapouuTo feue 6yay MaxJbvMBO pasMOTpeHe Ca CBMM 3aMHTEPeCcOBaHWM CTpaHaMa, YKibydyjyhu
He3aBUCHE Op)KaBHe opraHe 3a 3alUTUTY JbyACKMX npaBa. Takohe, HaMoMMHEMO Aa je y cKnagy ca
3aKoOHOM O MNAHCKOM CUCTeMy 3a CBe Mpefjiaraye 3aKoHa MpornMcaHa 3akoHcka obaBesa Ha
cnpoBoherbe rpoueca jaBHUX KOHCYNTaumja U pacrnpaBa y KOMe Mory yyecTBOBaTM CTPyYHsaLmMMa
13 obnactn nNpaea geTeTa U MeHTasNHoOr 34paB/ba, Kao U NPeACTaBHULIM LMBUITHOT OPYLUTBA.

YkazyjeMo pa cy napnaMeHTapHM M NoKanHu u3bopu Yy Haloj Apxasu oppxanu 17.
pdeuembpa 2023.r. u pa je y TOKYy KOHCTUTyMCare HapopHe ckynwmuMHe, HakoH 4vera he 6uTK
thopmmpaHa HoBa Bnapa, a TMMe MOHOB/BEHM CBM MOCTYNUM Mpefylaraka OOKYMEHaTa jaBHUX
MOIMTMKA U 3aKOHA.

Wmajyhin y Bupy HapnexxHoct MMHUCTapCTBa 3a /byAcKa U MakbMHCKa Mpasa U OpyLLTBEHU
ovjanor, a Koje ce, uaMelly octanor ogHoce Ha npahere NpuMeHe MeRyHapopgHUX cTaHpappa o
JBYACKUM MpaBUMa, Kao M nperopyka yroBopHux Tena YjegurbeHux, YHUBepsanHor nepyvogmyHor
npernepa, Kao u cneumjanHmux npouepypa, YKibyyyjyhim n npenopyke cneupmjanHor u3sectTuoLa 3a
MpaBo CBMX Ha HajBuwM Moryhu cTaHpapa, pMsUUKOr U MeHTanHor 3apaerba, UCTUYEMO Ja Cy ca
LOY>XHOM MaXXH0M Npepy3eTe akTUBHOCTU Koje ce opHoce Ha obaBese gpxase y rornegy passoja
MOMUTUKE OEUHCTUTYLMOHANM3auuje, NOTIYHOr YKMOAHa MHCTUTYLMOHANHOM 36puHbaBakba peLle,
ca nocebHMM hoKyCcoM Ha eNTMMUHUCaHE UHCTUTYLMOHaNM3aLmje Mane pdele, ca unn 6es cMeTHM y
pasBojy.

PagHn M 33 MEHTasIHO 34paB/be MUHUCTAPCTBA 33 JBYACKA M MAHMHCKA 1PpaBa M
APYLUTBEHU AMfaJIor, je HAKOH BENIMKMX Tpareamja y Kojuma cy ybujeHa geue 1 mnagmx (Maj 2023.r.),
npepactao y Caset Bnape 3a cnpevaBarbe BpLHaukor Hacusba. opep, CaBeTa chopmupaHe cy U
PapHa rpyna 3a noppluKy MeHTasHOM 3[paBiby M CUTypHOCTM Mragux M PapgHa rpyna 3a
6e36egHOCT peLie Ha UHTEpPHETY.



Jla ce KOHTUHYMPaHO payu Ha MHTEPCEKTOPCKOM MoBe3nBakby U KOOPAMHALMIN aKTUBHOCTU
rOBOPU U YUNHeHULA Aa je MeMopaHayM o capanHH y 0b71acTv MEHTA/IHOI 34PaB/ba [ELIe M MITSAMX,
nog nokposuterbctBoM YHULE®D-a 16. okTobpa 2023. ropgyMHe MOTNMCAno LEeCT MUMHUCTApPCTBa.
3arouyeno ce Ha onepauMoHanusaumju OBOroaMLLIKUX LIM/beBa M3 OBOI MeMopaHmoyMa, a PapHom
rpyrnom he KoonpepcepaBaTv MUHUCTPUY 3aOy>KeHU 33 06NacT 34paBrba U OMNagviHe.

lMNocMaTtpajyhim y MeflyHapogHuM pa3mepamMa Perniybnuka Cpbuja je jenHa op, opxkaBa Koja
“Ma HajHWKy CTony Jelie y peavaeHUMjanHmMM ycTaHoBaMa (ucriog, 100 Ha 100.000 peuge). 3abpaHa
cmewmaja peue Mnale op Tpu roguMHe je  3aKoHCKM  ypehieHa, a  cTpaTeruja
OEeVUCHTUTYLMOHaNu3aumje rpaHuLy 3a cMellraj nosehasa Ha 3abpaHy cMellTaja geue 0o 7. rovHa.
Takohe, y nocnegmmx geceT roguMHa OCTBapeH je 3HayajaH Hampedak y CMarberby YKynHor bpoja
Oeue 3bpuHyTe y ycTaHoBama coumjanHe sawrurte. bpoj peue Ha XpaHUTEsbCKOM CMelTajy Y
Peny6nmum Cpbuju 3HaTHO je Behn (88%) y ogHocy Ha Bpoj pele y ycTaHoBaMa 3a cMellTaj (12%),
anu je MarW Kapa cy y nuTakby fela ca CMeTHaMa Yy pasBojy, 36or vera cy HapouuTo npepyseTu
Kopauy Ka pasBojy CreuyjannsoBaHor XpaHUTEbCTBA Y3 MHTEH3UBHY U [O[ATHY MOAPLLKY.

MWHTeH3MBMpaHM Cy HamopyM Ha passojy Ycriyre MOBPEMEHOr XpaHUTesrbCTBa Koja ce
npuMMerbyje 3a fgeuly Ca pasBOjHUM WNM 30paBCTBEHMM Tellkohama Koja uee Yy 6MONOLLKO]
MOPOAMLIM UNN XPaHUTESbCKO] MOPOJMLIM U Koja Ce CMeLLTajy y Apyry nopoamuy Ha Kpahu nepvop, y
UMby Npeaaxa v ovyBakba KanauvTeTa XpaHuTesrbcke ogHOCHO B1onoLLKe nopopumLe 3a aary bpury
0 JeTeTy U MpeBeHVparba KPU3HUX CUTyaumja Koje Mory ga fnosedy OO0 u3gBajakba geTeTa U3
ropoauLLe U CMeLLTaja Y UHCTUTYLUJY.

3aKoHcka 3abpaHa cMelwTarsa deue Mnahe of, TpU ropgyHe y yCTaHoBe MpormMcaHa je joLu
2011. rogmHe. 3aKoH Takohe jacHO HarnalaBa CripeyaBakbe PasfBajakka PoaMTErba U Aele - Kapa
je To y HajborbeM nHTepecy peteta. KpajeM 2021. rogmHe YCBOjeH je 3aKOH O rpaBmMa KOPUCHUKA
YCIIyra rpuBPEMEHOr CMELLT3[a Y COLMJa/IHOf 3aLUTUTH KOjU je [e0 CTPaTeLlKor pellera 3a
cnpoBohjerse Mpenacka ca MHCTUTYLIMOHANHE 3alLTUTe KOPUCHUKA Ha XXMBOT Y 3ajedHuUM. 3aKOoH
Tpeba pa oMoryhin 3aWTUTy NpaBa KOPUCHMKA KPO3 HMXO0BO OCrOCobrbaBaHbe 3a CaMoCTasiaH XXUBOT
N coumjanHy UHKITy3ujy.

Ca XarbereM MOXXeMo KOHCTaToBaTK fa je naHgemuja COVID-19 ycnopuna Hawe Hanope y
BE3W Ca MpOLECOM OEeMHCTUTYuMOHanusaumje, MefyTuMm, CBU peneBaHTHU akTepu noTephyjy
CMpeMHOCT Ja ce 06HOBU M Yy joLU 3HaYajHKjo] Mepy ybp3a M yHanpepy Taj npouec. To rnokasyje u
ycBajarbe Crparervije [eMHCTUTYLIMOHA IM3ALMIE M PA3BOJa YCITyra COUMJAIIHE 3aLUTUTE Y 33f€[HULMN
y cucremy coumjasiHe 3aluture 3a rnepmog og 2022, go 2026. roguHe, Koja NpefcTaB/ba ycarnalleH
CUCTEM Mepa, YCNI0Ba U MHCTPYMeHaTa jaBHe rnonuTuke Koje Penybnuka Cpbuja Tpeba pa crniposege
Kako bu ce cnpeynna MHCTUTYLMOHaNMU3aLMja, OBHOCHO cMaHMo Bpoj rpahjaHa Koju KopucTe ycnyre
[oMcKor cMelraja. Takohe, npuMeHoM Mepa u3 CtpaTteruje omoryhaBa ce pasBoj yciyra couvjanHe
3awTuTe y 3ajegHuuy, Wiro he gonpuvHeTU Oa KOPUCHUUM CUCTEMa couMjanHe 3aluTmute Kojuma je
notpebHa MHTeH3MBHUWja nopapLKa BehiMHy cBojuX noTpeba 3a40B0/baBajy Y NPUPOLHOM OKPYXKEHY.
MpumapHO je ycMepeHa ka ocobaMa ca WMHTENEKTyanHUM UM MeHTanHuM TewwkohaMa Koje cy y
HajseheM pusuKy of, UHCTUTYLIMOHANM3ALIMje U COLIMjanHOr UCKIbyYnBaHsa.



JepaH op BopehmMx McKopaka OBOr CTpaTeLLKOr JOKYMEHTa je uMkbeHuua ga ce npepsuha
3abpaHa cmeluTaja y ycraHose 3a fely miahe of cegam roguHa. Vimajyhim y Bupy 3aupTaHe
LUubeBe, HEOMXOQHO je J0JAaTHO ojavaTh CUCTEM rogpluke, ob6e3beamT gopaTHa UHAHCKUjCKA
CpeqncTaBa, Kako 61 peua v HixoBe NnopoguLLe uMarne NpUCTyn KBanMTETHUM ycyrama y MecTuMa
rae XuBe.

Y unrby nogpiuKe npoLecy AenHCTUTYUMoHanm3aumje MMHMCTapcTBo HaeXxHo 3a obnact
couyjanHe 3awrute u CranHa KoHdepeHUuMja rpafosa M onwTMHa 3BaHUYHO cy 16. jaHyapa 2023.
roguHe 3arovenu peanusaumjy npojexkTa ,/Io4pLKa OBPXMBUM YCITyraMa COUMjasIHe 3aLLTUTe y
3ajeqHILM U IMOJIUTUKAMA YKIbY YIMBAHA HA JIOK3JTHOM HUBOY .

Crparervja yHanpelhiersa rosioxaja ocoba ca mHeampureTom y Perybmim Cpbuju 3a
niepnon 2020, po 2024. rogmHe kao Heke of, CBOjUX nocebHuMx uwbesa npepsuha nosehaHy
OpyWTBeHy MHKITy3Wjy ocoba ca MHBanMEMTETOM U npaBa ocoba ca MHBaNMOMTETOM Ha MOCNOBHY
CMOCOBHOCT M MOPOANYHU XXMUBOT HA PaBHOMPABHO] OCHOBM Ca APYrUMa, Te edMKacHy 3aLTUTY Of,
OMCKPpUMMHALIMje, HAacUrba U 3M10CTaBMbakbka. Kao jegHy of, Mepa Koja JonpuHOCK peanysaLiymjy npeor
noce6Hor uwba (noeehaHa apyluTBeHa MHKITy3Wja ocoba ca HBanuauTeToM),CTpaTervja npeasuha
nobosbluaktbe KBanuMTeTa XMBOTa ocoba ca MWHBAaNMOMTETOM UM YCBajakbe Mporpama
OevHCTUTYyUMOoHanu3aumje y3 obesbeluBarbe apexkBaTHe MOAPLLKE 33 XXMBOT Y 33jefHALM U
nopogmuy, YKIbydyjyhv 1 paseoj ycryra nogpLuke 3a CaMOCTasHU XXUBOT Y 3aje GHULIV.

Crparervja pasBoja 3alTUTe MEHTAJIHOI 34pas/ba M [JporpaM O 3aLTUTU MEHTA/IHOr
3gpas/ma y Periybmim Cpbujn 3a nepmog 2019-2026. rogmHe kao jepaH of, MpUHUMMNA UCTUYY
3[PaBCTBEHY 3aLLTUTY Y 3ajeAHULIN.

Crparermja rpeseHumje 1 3aluTuTe 0f ANCKPUMUHALME M rpatehn AKumorm viaH'y peny
Koju ypehyje nonoxaj ocoba ca UHBaNIMOUTETOM NPOMUCYje ONLLTU K NocebHe LiMrbeBe yCMepeHe Ha
MPOMeHy jaBHUX MonuTuKa y ogpeheHnM obnactuMa Koje mory ga byay ,u3Bop AUCKpUMUHaumje”,
HapouuTo Yy obnacTuMa papa, 3anolwbaBakba W CTPYYHOr OCrocobrbaBaHsa, JIMYHOM CTaTyca M
MOPOAMYHOr XKUBOTA, COLMjanHe M 3OpaBCTBEHe 3alLUTUTE, MpYXakby YCryra, Kopywhery jaBHUX
MoBpLMHA, ahmpM1carby yyelliha ocoba ca UHBaNUOUTETOM Y MOSIMTUYKOM U JaBHOM XXMBOTY, Kao U
MpUCTyny npaspy ocoba ca MHBaNMOUTETOM.

lnaHvpaH1M “3mMeHaMa 1 ponyHama lNopoguuHor 3akoHa npeasuha ce yKupake MHCTUTYTa
MOTMYHOr JIMLWIABaHA MOCNOBHE CMOCOBHOCTM U yBeAEeH MPUHUMM OfjlyuMBarba Y3 MOAPLUKY Y
cknagy ca KoHseHLMjoM 0 npaBuMa oocba ca MHBaNMOUTETOM.

HapnexxHu opraHu 3a npouec AeMHCTUTYLIMOHanM3aumja nosase o, YMkbeHuLUe ga Tpeba na
omoryhe KOpUCHMUMMa [a CBaKogHeBHe MoTpebe 3apoBO/BABAjy Y BMAACTUTUM  JIOKASHUM
33jegH1LAMa, Y3 CBY HeornxopaHy nomoh v nogplky. Ca cTaHoBWLLTa coumjanHe 3aliTuTe npouec je
YCMepeH Ka NpeBeHLMjU CMeLLTaja Y MHCTUTYLIMje U NOBPaTKY KOPUCHMKA M3 YCTAHOBA 3a CMeLLTaj Y
MPUPOSHO OKPYXKEHE, LUTO Ce OCTBapyje KPo3 pa3Boj yCiyra y 3ajeqHuuy, OgpKUBo MHAHCUPaH:E,
MOLUTOBaH-e MpaBa KOPUCHWUKA Ha BNacTUTU u3bop u yuyellihe y npoLecMMa JoHOLEHA O yKa.



lNopep, cBMX HeCropHMX M3a30Ba, cMaTpamo ga je Penybnuka Cpbuja nokasana pga je ys
CHaXXHY orpenerbeHoCT Ka yHanpehery ronoxaja ocoba ca MeHTanHMM notelkohaMa, ocoba ca
WHBanNMEMTETOM, @ HapouuTO fdeLe Y jedHOM MapTHepPCKOM OOHOCY Ca CBUM 3auHTepecoBaHUM
cTpaHaMa oMoryhuna MeprbuBe pesynTtaTte, a Yume JornpuHoce U npaTehn akUMOHM MIaHOBM, KOju
rokasyjy Kako nocturHyha, Tako U HepocTaTKe, M yKasyjy Ha HeorixopHocT Behie thoKycuMpaHoOCTU U
nocseheHOCTM y parbeM Mpouecy 3almuTe HajparbuBUjMX OpyWwTBeHUX rpyna. Bnapa Peny6nuke
Cpbuje hie umatn y Buay Balse npenopyke npunvkoM uspage u cnpoBohjersa JOKYMEHTa jaBHUX
MoSIMTUKA Y JarbeM pethopMCKOM MpoLiecy.




Responses of the Republic of Serbia to the Questionnaire of the UN Special
Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable
Standard of Physical and Mental Health

Respected Ms. Tlaleng Mofokeng,

With the respect to your willingness for future cooperation and technical support in the
implementation of international norms and standards in the area of human rights of persons with
mental disabilities in the Republic of Serbia, as well as the relevance of information at your
disposal, we would like to inform you that the Draft Law on Amendments and Supplements of the
Law on Protection of Persons with Mental Health Disabilities, which is the subject of your letter,
was not a subject of determination of a bill by the Government of the Republic of Serbia, and since
the Government has not debated nor passed this Draft Law, it has not been submitted to further
procedure to the National Assembly.

On the behalf of the introducer of amendments and supplements of the Law on Protection
of Persons with Mental Health Disabilities, the Ministry of Health, that was timely acquainted with
your observations, we would like to emphasize the readiness for all recommendations of the UN
system referred to the Republic of Serbia, as well as the existing standards and practices relating
to the rights of persons with mental disabilities, especially children, to be carefully considered
with all interested sides, including the independent republic bodies for human rights protection.
Also, herewith we mention that, pursuant to the Law on Planning System, a legal obligation is
prescribed for all introducers of the law to conduct procedures of public consultations and
debates in which the participation of experts from area of children rights and mental health
rights, as well as representatives of civil society, is enabled.

We indicate that the parliamentary and local elections in our country were held on
December 17, 2023 and that the constitution of the National Assembly is progress, after which a
new Government will be formed and thus all procedures of proposing public policy and laws
documents repeated.

Considering the jurisdictions of the Ministry for Human and Minority Rights and Social
Dialogue that, amongst other, refer to the monitoring of the application of international human
rights standards, as well as to recommendations of treaty bodies of United, Universal Periodic
Review, as well as Special procedures, including recommendations of the Special Rapporteur on
the Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical and Mental
Health, we point out that the activities referring to obligations of the country with regard to the
development of deinstitutionalization policy, the complete abolishment of institutional care for
children, with the special focus on the elimination of institutionalization of toddlers with or
without developmental disabilities, were undertaken with due diligence.



After great tragedies in which children and young people were killed (on May 2023), the
Working Team for Mental Health of the Ministry for Human and Minority Rights and Social Dialogue
grew into the Governmental Council for Prevention of Peer Violence. Besides the Council, the
Working Group on Mental Health and Youth Safety Support and the Working Group on Children
Online Safety were also formed.

Continuous work on the intersectoral connection and the coordination of activities is
affirmed by the fact that the Memorandum on Cooperation in the Field of Children and Youth
Mental Health, under the auspices of UNICEF, was signed by the six ministries on October 16, 2023.
The operationalization of two-year goals from this Memorandum has been commenced with and
the Ministers responsible for the fields of health and youth will co-chair the Working Group.

Observing on the international scale the Republic of Serbia is one of the countries with the
lowest percentage of children in residential care facilities (below 100 per 100.000 children). The
ban on the accommodation of children under the age of 3 is regulated by the law and the
deinstitutionalization strategy increases the limit for accommodation to the ban on the
accommodation of children up to 7 years old. Also, in the last ten years a significant progress was
made in reducing the overall number of children placed in the social protection institutions. The
number of children in foster care accommodation in the Republic of Serbia is significantly higher
(88%) compared to the number of children in institutional care (12%) but it is lower when it comes
to children with development disabilities due to which steps have been undertaken toward the
development of specialized foster care with an intensive and additional support.

Efforts on the development of services of temporary foster care, applying for children with
development or health difficulties that live in a biological family or a foster care family and that
are being accommodated in another family for a short period for the purposes of a respite and
preservation of foster i.e. biological family capacity for further care of a child and prevention of
crisis situations possibly leading to a separation of the child from family and accommodation in an
institution, are intensified.

Legal prohibition on the accommodation of children under the age of 3 in institutions is
regulated since 2011. The law also clearly emphasizes the prevention of parents and children
separation - when it is in the best interest of a child. At the end of 2021 the Law on Rights of Users
of Temporary Accommodation Services in Social Care was passed which is a part of strategic
solution for conducting a transition of a user from institutional care to life in community. The Law
is to enable the protection of users rights through their training for independent living and social
inclusion.

We regretfully state that the COVID-19 pandemic has slowed down our efforts regarding
the process of deinstitutionalization, however, all relevant actors confirm their readiness for
restoration and even significant acceleration and improvement of this process. This is also shown
by the adopting of the Strategy on Deinstitutionalization and Community-based Social Care
Services Development in Social Care System for period 2022-2026 that represents a harmonized
system of measures, conditions and instruments of public policy the Republic of Serbia is to
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residential institution placement. Also, the application of measures from the Strategy enables the
development of community-based social care services that will contribute that users of social
care system needing more intensive support satisfy most of their requirements in natural
surroundings. It is primarily aimed toward persons with intellectual and mental difficulties that
are at the highest risk of institutionalization and social exclusion. One of the leading
breakthroughs of this strategic document is the fact that the ban on the institutional
accommodation of children under the age of sevenis prescribed. Taking into consideration the set
goals, it is necessary to additionally strengthen the support system, secure additional financial
funds, so that children and their families have an access to quality services in their place of
residence.

With the aim of supporting the process of deinstitutionalization, the Ministry responsible
for the social care field and the Standing Conference of Towns and Municipalities on January 16,
2023 officially commenced the realization of the project “Support to sustainable community-based
social services and inclusion policies at the local level”.

The Strategy on Improvement of Position of Persons with Disabilities in the Republic of
Serbia for the period 2020-2024, as some of its specific goals, prescribes increased social
inclusion of persons with disabilities and rights of persons with disabilities to working capacity
and family life on an equal basis with others and efficient protection from discrimination, violence
and maltreatment. As one of the measures that contributes to the first specific goal (increased
social inclusion of persons with disabilities), the Strategy prescribes the improvement on life
quality of persons with disabilities and the adoption of deinstitutionalization program with the
provision of adequate support for life in community and family, including the development of
support services for independent life in community.

The Strategy on Development of Mental Health Protection and the Mental Health Protection
Program in the Republic of Serbia for the period 2019-2026 emphasize the community-based
health care as one of the principles.

The Strategy on Prevention and Protection Against Discrimination and the accompanying
Action Plan in the section arranging the position of persons with disabilities prescribes general
and specific goals directed toward changing of public policies in certain areas that might be “the
source of discrimination”, especially in areas of work, employment and vocational training,
personal status and family life, social and health care protection, provision of services, using of
public spaces, affirmation of participation of persons with disabilities in political and public life, as
well as access to justice for persons with disabilities.

Planned amendments and supplements of the Family Law prescribe the abolishment of
the institute of complete deprivation of working capacity and introduce the principle of supported
decision-making pursuant to the Convention on the Rights of Persons with Disabilities.



Relevant authorities in charge of the process of deinstitutionalization proceed from the
fact that they should enable the users to satisfy their everyday needs in their own local
communities with all the necessary help and support. From the standpoint of social care, the
process is directed toward the prevention of institutional accommodation and the return of users
from the accommodation facilities to natural surroundings that is accomplished through the
development of services in a community, sustainable financing, respect of users rights to
individual choice and participation in processes of decision-making.

In addition to all undeniable challenges, we consider that the Republic of Serbia has
shown, together with strong commitment to the improvement of position of persons with mental
difficulties, persons with disabilities and especially children, that in a partnership with all
interested sides it has enabled measurable results that the accompanying action plans contribute
to by showing achievements as well as shortcomings and indicating the necessity for more focus
and dedication to further process of protection of the most vulnerable social groups. The
Government of the Republic of Serbia will take your recommendations into account during the
preparation and implementation of documents of public policies in the further process of reforms.
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YNuTHUK

MaHpaT CreumjanHor usBecTMoLa O MpaBy CBaKora Ha Y)kuBakbe Hajeuler Moryher ctaHpappa
(hU3NYKOr M MEHTAJTHOT 3[paBsba

Pedh.: OL SRB 3/2023

(Monumo Bac pa KopucTuTy 0BY pedhepeHLy Mpy 0arosopy)

EkceneHuujo,

MmaM vact pa Bam ce obpatuM y cBojcTBY creumjanHor M3BecTUOLA 3a MpaBo CBaKora Ha
yXuBarbe Hajsuwer Moryher cTtaHgapga M3MYKOr W MeHTanHor 3gpaBrba y CKaagy ca
pesonyumjom CaBeTa 3a sbyacka npasa 51/22.

C TuM y Be3u ckpeheM naxkkby Bnagy Balle ekceneHuuje Ha MHopMauymje Koje cMo [obunu y Besu
ca M3MeHaMa M OoryHaMa 3aKoHa O 3aWTuTM ocoba ca MeHTanHuM cMeThama  (,CryxbeHu
rnacHuk PC” 6poj 45/13) koje je npemnoxuna Bnapa Balue ekceneHuuje a Koju, ako ce YCBoje, Mory
YyTMLATM Ha Y)KMBaHe MpaBa CBakora Ha Hajsuwm Mmoryhu ctaHpaph (msnukor U MeHTanHor
3ppaBrba U3Mely ocTanux rbyACKUX MpaBa gaTvx ocoba.

Xenena 6ux pa nopenvM HEKONMKO 3arnaxara M KOMeHTapa O OBOM 3aKOHy Kako 6u ce
obe3bepguna ycksaheHocT oBUX HOpMM ca obaBe3ama Penybnuke Cpbuje npeMa MehyHapopHOM
rMpaBy O JbYACKMM MpaBUMa, NMocebHo oHMMa capgpxaHuM y MellyHapoaHOM MaKTy 0 eKOHOMCKMM,
coumjanHum u KynTypHuM npaeuma (ICESCR), KoHBeHumju o npaBuMa peteta (CRC) u KoHBeHUyju
0 npaBuMa ocoba ca uHeanuauteToM (CRDP). MMaM jaky pesepBy Aa 61 NpepsioKeHN aMaHOMaHV,
yKonuko bypy ycBOjeHW, HeraTMBHO YTULANM Ha MnpaBsa norohjeHnx ocoba, nocebHo npasa geLe U
ocoba ca MeHTanHUM UHBaNMAUTETOM.

HamomukseMo pa HUWTa y OBOM MMCMy He Tpeba TyMauuMTh Ha HauuH Ja CyrepyieM ga cam
carnacHa ca npuctynoM noctojeher 3akoHa o 3awTuTh ocoba ca MeHTanHUM noTelwkohama y
noctojehieM 0bnmky, Beh ga ce 0Bo MMCMO NMocebHO thoKycupa Ha MpepsioKeHe U3MeHe U AoryHe
TOr 3aKOHQ, @ He Ha cam umpu 3akoH. KomuteT YH 3a npaBa ocoba ca vHBanupgutetoM Beh je
U3pa3no 3abpUHYTOCT y Be3u ca 3aKOHOM O 3aLUTUTK 0coBa ca MeHTanHWUM noTelukohaMa (,3aKoH"),
HaBopgehn pa 0Baj OCHOBHWM 3aKOH [03BOSbaBa JMWABaHe cnobope no ocHoBy owmehera U
npepsuija NPUCUITHO XOCTIMTaNU30BaKE U NPUHYAHY MHCTUTYLMOHANM3auujy AeLe M ogpacimx ca
WHTENeKTyanHUM U/unm McuxmMUKUM cMeTHama. Komutet je nossao Bnagy Bale ekceneHupje pa
opbauy 0Baj OCHOBHM 3aKOH M 3abpaHu 3app)kaBarbe OeUe U OfpacimMx ca MHBANMOUTETOM Ha
ocHogy owrehersa, yKiby4yjyhiv NpUCUHy XocnuTanusauujy v NPUCUIHY MHCTUTYLIMOHANM3aUmjy.
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OcHoBHe MHopmaLmje

lMNpepnioxxeHe cy usMeHe u pornyHe Baxkeher 3akoHa O 3awWTUTK 0coba ca MEHTasHMM CMeTHaMa
Koje fie ce pa3maTpaTu 3a yCBajarbe Y HapeaHOM repuogy.

TpuHaecTorogmwbn gevak je 3. Maja 2023. Hanao BaTpeHuM opyxjeM OcHOBHY LKony Bnagumup
PubHukap y beorpagy, ybuBlM OeBeTopo geue, ocaM AeBOjYMLIA U jeOHOr Oeyaka U jegHor
ogpacror Mywkapua. lNospeheHo je joLu LWecTopo geLe U jeaHa yumTerbmua.

HakoH ose Tparepuje, 20. jyna 2023. rogvHe, MMHUCTaApPCTBO 3OpaBrba je Mpensiokurio usMeHe
(,Mpemnor usmeHa*) oeor 3akoHa. Mamehy 20. jyna u 9. aBrycta 2023. rogmHe Tpajao je nepuop,
KOHCynTaLmja o NpefsiokeHUM u3MeHama 1 JornyHama.

MuHucTapcTBo 3apaeba je 6. oktobpa 2023. roguHe ynyTtuno MNpepJior n3MeHa 3aKoHa 3aLUTUTHUKY
rpahaHa Cpbuje, HaumoHanHoM oMbyacMaHy. OMbypcMaH je 17. okTobpa 06jaBuo CBoje MULbeHe
Ha CBOjy jaBHy MHTEpHET CTpaHuuy. Jow HMCMO yno3HaTM ca oaroBopoM Brnapge Ha Heeroso
MULLTbEH..

CxsaTaM pga he oBM HaupTu aMaHgMaHa WhKM y MapriaMeHT Ha pacnpaBy M MpoLec ycBajarba
AaTyma Koju he Tek 61uTK oppeheH y byoyhHocTu.

Onwra 3ana)kama

MNpepyiokeHe u3MeHe M JOMyHe Yy HaupTy mMane 6u HeraTMBaH YTMUQj Ha Jbyacka npaea
norohjeHnx Nmua, nocebHo npaea aeLe 1 ocoba ca MeHTanNHUM CMeTH:aMa. YKONnKo byay yCcBojeHu,
npegsioKeHn aMmaHoMaHu 6u oMoryhnnu HeorpaHUYeHo 3agpXkaBarbe geue mnahe of 14 roguHa,
LUTO j& MMHMMAasTHA CTApPOCT 3a KPUBUYHY OfrOBOPHOCT, Y MCUXMjATPUjCKUM YCTaHOBaMa.

lMpepnoxeHe M3MeHe M [oMNyHe 3aKOHA yrnaBHOM 61 ce ogHocune Ha JeLly Koja Cy MoYnHUna pena
3a Koja cy npema KpMBUYHOM 3aKOHUKY KaXKHMBA Ka3HOM 3aTBopa op, HajMare 10 rogmHa, anm Koja
HUCY KPMBWYHO OAFrOBOpHa MoLwTo cy Mnaha op, 14 ropyHa, Kao 1 inua ca MeHTaNHUM CMeTHaMa U
nopemehajuma.

lNpepyioxkeHe M3MeHe M JOMyHe YKIbyyjy MpenJior 0a AeLa Koja jow HUCY MyHoNeTHa 3a KPUBUYHY
OfIrOBOPHOCT Kafa MoyYnHe KPMBUYHO [0 3a Koje bu nHave buna 3anpeheHa KasHa of, HajMakbe
10 rogmHa 3aTBOpa, Cafa, NpeMa M3MeHama ynaHa 1. HoBuM CT. 4. 1 5. bK, ako ce 360r ncnorbeHor
ncuxuukor ropemehaja, M npoueHe pa MpeacTaBrbajy 036W/bHY OMacHocT 3a gpyre, 6una
3agpXKaHa y creumjannMsoBaHOM OpPraHWM3aLMOHOM Oeny McUMxXujaTpujcke YCTaHOoBe, 3aTBOpPEeHor
TMNQ, Y3 06e3beherse.
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MefhyHapogHo NpaBeo o JbyACKMM NpaBuMa

Jlok je nmpuMapHM ¢hoKyc oBOr nucMa M3 MepcrneKkTUBe MpaBa CBakKora Ha HajsuwmM moryhu
CTaHpApA, h13MUKOr U MEHTAsHOM 30PaBrba, NPeaJIOKeHN aMaHAMaHWU U3asuBajy 3abpuHyTOCT 3a
JbyAcKa NpaBa, YKrbyyyjyhiv NpuTBop feLie, NpUTBOp 0coba ca MEHTaNHUM CMEeTHAaMa, KaXKHrbaBahe
Kapja HUCY KPUBWMYHO OArOBOPHW, KaXkKrbaBarbe 6e3 nmpaBuyHor cyhjersa, M CPOOHUX 3aKOHCKMX
npaBa, HeogpeheHo BpeMe MpUTBOpa W/MMM HUje jacHO AedMHUCAHO Tpajarbe MPUTBOPA,
OrpaHuYeHba NnoceTa U OPYLITBEHUX KOHTaKaTa, NocebHo 3a aeLly, HefocTaTak MHCTUTYLIMOHANHUX
Mepa 3almuTe U ogrosapajyhe cneumtUYHOCTU TPeTMaHa U MHCTUTYUM]a, OKBMPA 32 OOHOLLEH:E
OfyTyKa y Be3u ca JeLoM u ocobama ca cMeTHaMa Y MeHTanIHOM Pa3Bojy, M aAeKBaTHOCTU rnpoueca
KOHCyNnTaumja, kao u usMehly octanor npasa Ha obpasoBarbe. OHM He WCMyHaBajy 3axTeBaHe
CTaHpappe MeljyHapogHor npaBsa o JbyACKUM MNpaBvMa, YKibyyyjyhin oHe HaBefieHe Y YHVBep3asnHoj
LeKnapaumju o sbyackum npaeuMa (UDHR), KoHeeHumju o npaBuMa peteta (CRC), KoHBeHumju 0
npaeuMa ocoba ca uHBanuputeToM (CRPD), KoHBEHUMjU MpOTMB Myuersa M Apyrux obnvka
OKPYTHOT, HeXyMaHor WM MoHwkaBajyher nocTyrarba WM KaxrbaBarka (CAT), MeRyHapooHoM
nakTy o rpahaHckuM U nonuTnukuM npaeuma (ICCPR) M MelyHapogHOM MakTy 0 eKOHOMCKMM,
coumjanHuM 1 KyntypHuM npaeuma (ICESCR).

Kako je uctakao 6uBuM crieumjanHu mM3BecTMnaL, 3a MpaBO Ha HajBuwmM Moryhu ctaHpapg
(hU3MYKOr U MEHTANHOr 3[paB/ba y CBOM 3aBPLLUHOM M3BeLLTajy [eHeparnHoj CKynWTUHM, ,NPaBo Ha
30paB/be Ce MOXe OCTBapuUTM CaMo Kapja ce MOWTyjy W WTuTe CBa Apyra nmpasa M pa ce
yHanpehuBareM gpyrmx npasa NpoMoBULLIE NPABO Ha 3apaBrbe” . [pepsiokeHn aMaHgMaHu Y CBOM
capawmrbeM 0bnmKy HUcy y cknagy ca mehyHapogHuM obaBesaMa ppXkaBe Yy rornegy JbyfacKux
rpasa.

MNpepnoxeHn aMaHgMaHW YCBajajy MepgyKanusoBaH MpuUCTyn ocobama, yksbyyyjyhu peuy ca
MEeHTalHUM CMeTHAaMa, 33 PasiuKy Of, MPUCTyNa 3aCHOBaHOI Ha JbyACKUM npaBuMa. OHM He
pasMULLBajy O HEOMXOAHO] pexabunuTaumjv U yKibyumMBarby ocoba ca MHBaNMOUTETOM Y HMXOBY
33jegHuLy, CynpoTHO HopMaMa yTepheHnM y MefiyHapoaHoM npasy, ykbyuyjyhn CRDP. Unhu ce pa
lNpepnoxeHn aMmaHOMaHW He caMo Aa 33p)KaBajy AeTe y 0BOj CUTyaumju Ha HeoppeheHo BpeMe,
Beh M orpaHvWyYaBajy HEroBo YK/byuMBare Y 3ajefHuLly, Y MOPOAUYHM XXMBOT U OrpaHu4aBajy
np1cTyn obpasosarby M M3Mehy octasor, yyellhy y CBakogHEBHOM XMBOTY.

OBaj usyseTaH npaBHM pexuMm npegsuieH [lpepnoxeHnMM aMaHOMaHMMa 3acHMBa Ce Ha
nepuvnMpaHoM CTakby MeHTanHor 3pgpaB/ba fgeTeTa. Takohe nocToju 3abpuHyTocT pa 6w
lMpepnoXeHn amMaHOMaHU MOTNIN JOMPUHETU OMCKPUMMHALIMIM Jeue Ca MeHTasHUM CMeTHsaMa,
yKibyuyjyhn cTurMatusaumjy ca KojoM ce oBa fgeua cyodasajy. YUvHu ce pa [pepnoxeHu
amMaHgMaHW He pasMaTpajy Apyre pasnore 3a OHO LITO 61 MHaYe BK1No KPUMMHANHO NMOHALLAHE, Kao
LUTO Cy MPEeTPrUbeHa NpeTxoaHa TpayMa, 3/10CTaB/bakbe MK eKcrnoataumja. OHM He pasMULLbajy O
MpeBeHUMjM UMM bUno Kakeoj BPCTU MpoueHe M pexabunuraumje Kako 6u ocurypanu pa pete
pasyMe rocneguue CBOr noHawaHka. Mcto Tako, He npepsuhajy Mepy Koja 6w ponpuHena
e(MKacHo] MOEHTUMKALMIM peue U Mnagux y pusuky, HUTU ynyhMBare Ha apeKkBaTHy M
BnarospeMeHy UHTEPBEHLM]Y.
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Y usBewmajy 6uBLIer crieuyjanHor M3BecTMOLA 3a MPaBO CBaKora Ha Hajsuwm Moryhv ctaHpapg,
(OM3NYKOr M MEHTasHOI 30paB/ba O K/byYHO] YNO3U OPYLWITBEHUX U OCHOBHWUX OETEPMUHAHTU
30paerba Y yHanpehery ocTBapuBaka MpaBa Ha MeHTaNHoO 3[paBrbe, OH je NMocebHo Mperopyyro
OpXaBaMa Ja npepnysMy KOpake Ka MoTryHOM YKupaky UHCTUTYUMOHANHOr 36pukbaBakba deLle, ca
nocebHUM (hoKyCcoM Ha enMMUHUCaHEe MHCTUTYLMOHaNM3aumje Mane geue, ca uin 6e3 cMeTHM Yy
pasBsojy.

lNocebHa 3anaxarba
MNputBOp Heue

3a npepsiokeHe M3MeHe W OOMyHe peneBaHTHU cy Baxehu cTaHpappoM Koju ce opHoce Ha
nMwaBake cnobope peue npema MehyHapopgHOM MpaBoO O JbyACKMM MpaBUMA, YKIbyuyjyhn
KoHeeHuujy o npaBuma geteta (CRC), umjm je motnmcHuk Penybnuka Cpbuja op 12. MapTa 2001.
rogpyHe, M Opyru peneBaHTHW CTaHOApoM Kao wro cy CraHpapgHa MWHMManHa npasuna
VjenumreHux Hauuja 3a ManoneTHuuKo npaeocyhe (MekuHwKa npaBuna) v CMepHULe YjeaurbeHNxX
HaLwja 3a NpeBeHLMjy MaronieTHUYKe AenuHKBeHUMje (Pujapcke cMepHULe).

Y u3Bewrajy 6uBLIer crieumjanHor M3BeCTMOLLA O MpaBy CBAKOr Ha Y)XXvBare Hajsuwer moryher
CTaHpapga M3MYKOr U MeHTanHor 3papaerba, 6VBLM CreumjanHn u3BecTMnaL, je nNpuMMeTUo A
06uM 1 BenMuMHa NaTHE Jele y NPUTBOPY M 3aTBapakby 3axTeBajy rnobanHy nocseheHocT pa ce
YKUHY [leumnjn 3aTBOPU U BeNIUKE YCTaHOBA 3a bpury, y3 noeehaHo ynararbe y ycnyre y 3ajegHuLM.

Kao wro je 3arapaHToBaHo MeljyHapogH/M MakToM 0 rpajaHCKUM M MOSIMTUYKMM MPaBUMa, YUjU je
notnucHuua Penybnuka Cpbuja op, 12. Mapta 2001. ropvHe, cBv Jbyoy uMajy npaso ga He byay
apbutpapHo nmweHn cnobope. OBo je mocebHo 3abpuHbaBajyhe Kapa ce pagu 0 geuu, Koja no
xanwery, Tpeba pa byoy npuTBOpeHa caMo Kapa je To nocnepHa Mepa M Ha Hajkpahu moryhn
BPEMEeHCKU nepuog, Y3 pefoBHe peBusuje Koje UMajy 3a LUWb HEMHCTUTYLIMOHANU3auMjy Kako je
rapaHToBaHo 4naHoM 37. CRC u objawrbeHo y OnwreM komeHTapy 6p. 10 Komuteta 3a npasa
peteta (2007). V cBojuM 3aBpHMM 3anaxarmMa o Peny6nmum Cpéuju 2017. ropuHe, CRC je
nossana Bnapy Bawe EkceneHuuje pa ycknagM cBoje 3aKoHe ca OBWMM MPUHUMIOM U ga Y
crnyyajeBuMa Kapa je nputeop HeusbexxaH, obesbegu pa ycrosu nputeopa bygy y cknagy ca
MehyHapopgHUM CcTaHpapaomMa, YKibydyjyhu y mornegy npuctyrna obpasoBakby M 34paBCTBEHUM
ycnyrama. [pepnoxeHM amaHgMaHu He npepBvhajy obpasoBakbe, neverse UK pexabunutauujy
[eLle CMelUTeHe y YCTaHOBe MpeMa unaHy 12(4).

UnaH 12. Hoem cTaB (4)

,lcnxujaTpurjcka esanyaumja, O4HOCHO AMjarHOCTUKA Y3poKa, npahere bonecty, gujarHocTuka u
neverbe, UMje ce Tpajakbe He MoXKe yHarpeq, NnpeaBuaeTy, AeLie Koja HUCY KPUBUYHO OLTOBOpHA Y
BpeMe M3BpLLEHA KPUMBUYHMX OEeNa M Koja HUCY 3aKOHOM Mperno3HaTa Kao KpMBUMYHA Aena 3a Koja
je nspeyeHa nponucaHa KasHa 3aTBopa of, HajMare 10 rogmHa, Koja, 360r UCMObEHOr MeHTasHor
nopemehaja, npeacTaerbajy 03bW/bHY OMacHOCT MO gpyre, CrpoBogM ce Y MnocebHoM
OpraH13aLMoHOM Jesy NCUxujaTpujcKe YCTaHOBe, 3aTBOPEHOr TUMa U ca nocebHUM obesbehierbeM.
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UnaH 12. Hoeu cTasosm (4) u (5)

Hoeu nopctas 12(4) npemnaxe 3appkaBarbe felle Koja cy mpemnaga pa 6u 6una KpuBuYHO
OfIrOBOPHA, a Koja Cy MoYMHUIIA KpUBMYHA Aena 3a Koja je U3peyeHa KasHa 3aTBopa of, HajMarbe 10
rogvHa, 3a Koje ce cMaTpa Aa MpeacTaB/bajy 03burbHy omacHocT mo gpyre, 360r UCMorbeHor
MeHTanHor nopemehaja, y noce6HOM opraHM3aLMOHOM fesy NcUXMjaTpUjcKe ycTaHoBe, 3aTBOPeHor
TuNa 1 ca nocebHMM obe3behierbeMm.

MNpepnoxxeHn amaHgManu kpwe 4ynaH 37. CRC, jep HMjegHO peTe He Moxe BUTU MPOM3BOSBLHO
nuweHo cnobofe M CBaKo XarweHe, MpuTBaparbe WnM 3aTBop he ce KOpPUCTUTM caMo Kao
rocnegHka Mepa My HajkpaheM ogrosapajyhieM BpemeHCKOM nepvopy. KomuteT 3a rbyacka npasa
je Takohe HaBeo pa pgete Moxe BUTU NueHo crnobope camo y KpajHoj HYXXAM M Y Hajkpahem
oproBapajyhem BpeMeHckoM nepuogy. [lopen ocTanux ycnoBa Koju ce MpUMeHsyjy Ha CBaky
KaTeropujy nuwaBarba criobope, Hajborbl MHTEpecu geTteTa Mopajy 6utu mpumapHu dakTop y
CBaKoOj 04JlyuM Oa ce 3aroyHe WM HacTaBu SmwaBare crobope. Takohe je yTBpAMO Aa CMeLTaj
peTeTa Yy MHCTUTYLMOHANHO 36puHbaBakbe NpeAcTaB/ba NywaBarbe croboge y cMuciy unaHa 9.
[a ofylyKa o nuwersy cnobope Mopa GUTWM npegMeT nepuopguuHe peBU3Mje Y CMUCITY HacTaBKa
HeHe HeOoMXOJHOCTU M NpuKnagHocTu. [lete MMa npaso ga byae cacnylwaHo, AMPEKTHO UK Kpo3
npaBHy unu ppyry oproeapajyhy nomoh, y Be3u ca 6uno KojoM 0fJ1lyKOM Yy Be3u Ca NULLABaH-EM
cnobope, a NOCTyNuUYM Koju ce NpuMekbyjy Tpeba pa byay npuMepenn geum. MNpaBo Ha NywTarbe U3
He3aKOHWTOI MPUTBOpPA MOXEe [JOBeCTM [0 MoBpaTka Yy Mopoguuy peteta WM 3aMeHe
anTepHaTUBHUM O0OSIMKOM Opure Koju je y cKnapy ca HajborbMM MHTepecMMa peTeTa, a He
jemHOCTaBHMM MpenyLUTaHeM aeTeTa camome cebu.

HoBu unaH 12. ctaB 4. ogHOCK Ce Ha OCHMBaHe U BoheHe MocebHor opraHusauvoHor pena
ncuMxmMjaTpujcKe ycTaHoBe 3aTBOPEHOr TWMA M ca nocebHuMm obesbehiersem. [MpeMa HaupTy,
HepocTaje dhoKyc Ha MpaBvMa JeTeTa, YKibydyjyhn usmelly octanor HuUxoB NPUCTYN KBaNUTETHO)
mMeguUMHCKo] Heswn. OBa BpcTa mpuTBOpa Ha HeoppeheHo Bpeme 6e3 oprosapajyher npuctyna
pexabunuTtaumjy, apeKBaTHO] MEOULIMHCKO] He3W YKIby4yjyhn NcMxmjaTpujckm U NCUXoCoLmjanHu
TpeTMaH, HeCnojuBa je ca Y)XMBaHeM MpaBa CBaKora Ha Hajsuwm Moryhn ctaHpappg, gmsnukor u
MeHTanHor 34paBrba, a KaKo je paHuje yTepauno EBporncku cyp 3a rbyacka npaea, Huje y ckiagy ca
JbyACKUM [J,OCTOjaHCTBOM.

lNpep/iokeHM aMaHaMaHM cy Yy CyNpOTHOCTM Ca ApYrMM pesieBaHTHUM CTaHOAPLOM KOju ce Hanase
y unaHdy 37. CRC, koju Takohe HaBogy Ja cBako nuLaBare cnobope Tpeba aa ce BpLM Ha HaUMH
Koju y3uMa y 063up HMxoBe rnoTpebe y ogHocy Ha HMXOBY cTapocT. He HaBope Aa je, YKONIMKo
peTe mnahe opf, yspacTta 3a KpMBUYHY OAFOBOPHOCT MOYMHM LEeN0 KaXXHMBO KpUBUYHUM 3aKOHOM,
MoTpebHO M3BPLLMTK MpOLLEeHY eBOSTYTUBHUX CMOCOBHOCTM AETeTa, LUTO jeé KIby4YHO 3a MPOLEHY Y
KOjoj Mepu peTe pasyMe 3Hauaj M Mocneguue rouMHeHor oena U HeornxopHa je 3a oppehyBarbe
oprosapajyhx Mepa 1 3a nnaHupare U ageKBaTaH TpeTMaH.
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Mpema unaHy 3(3) CRC, opxxaBe YnaHuue UMajy obaBesy ga obesbene oa MHCTUTYLMje OArOBOpHE
3a 6pury unu 3aWTuTy gele, Kao LUTO Cy OHe HaBedeHe Y MpeaoKeHUM aMaHaMaHUMa, NocebHo y
unaHy 12(4), He caMo pa y3uMajy y o63up Hajborbe MHTepece peteTa, Beh cy M y cknagy ca
CTaHgapamMa Koje yTBphyjy HaeXxHu opraHu, nocebHo y obnactun 6e3begHocTy, 3gpaBrba, bpoja
1 nopobHoCcTH cBOr 0cobrba, Kao 1 HagsexHor Hapsopa. KomuteT YH 3a npaBa geTeta npernopy4vo
je Penybnvum Cpbuju pa nojaua Hamnope Kako 61 ce ocurypano ga ce Hajborsu uHTepecu peteta
y3My y 063vp y CBUM 3aKOHOOABHWUM, YMPaBHUM U CYACKUM MOCTYNUMMA U ofJlyKama U Y CBUM,
MoSIMTUKaMAa, MporpaMmnMa 1 NpojeKTUMa Koju cy peneBaHTHU U UMajy YTULAj Ha gelly.

CBaKu 3aKOH Koju ce 0aHOCU Ha NpUTBOp deue Tpeba pa byde y ckiagy ca MHTepHO npuxsahieHnM
CTaHgapaMMa Kao Wro cy npaswia YH o 3almuTi ManoneTHUKa NuLLeHUxX crnoboge 1 perMoHanHo
NpUMeHMBUM CTaHJApAUMA Kao Lo cy oHM KomuteTa CaBeTa EBpone 3a cnpeyaBarse Myyersa U
HeYoBEYHOI WM MOHWkKaBajyher nocTyrnaka WM KaxraBarka. MMnepaTuB je pa MHCTUTYUMje,
KopwLLheHn nparoBu M MPOTOKONM Koju he BUTU NpUMeHBMBM Ha AeLly Koja noTrnagajy rop, ose
npepsioxkeHe U3MeHe 1 goryHe byay jacHO pasrpaHUYeHM 3aKOHOM U Aa UCMyHaBajy MefiyHapogHe
CTaHgapae /by ACKUX NpaB.a.

lNpuTBOp AeLie Koja HUCY KPUBMYHO OAroBOpHa

Y cBoM OnwreM KoMmeHTapy 6p. 24 (2019) o npaBuMa peTeTa y cucTeMy aeumjer npasocyha,
KomuteT VH 3a npaBa peTeTa HaBogy ga ce npeMa unaHy 40(3) KoBeHuuje op, ppkaBa
MOTMUCHMLA TPaXXVW fa YTBPAE MUHWUMArHy CTapocT 33 KPUBWMYHY OOroBOpHOCT. Mako unaH He
npeumsmpa crapocHy po6, KomuteTr nopceha pa je npeko 50 ppxaBa MOTNMCHMUA MOAMIAO
MWHUMarnHy CTapocHy [06 HakoH paTudwmkaumje KoHeeHuMje, a Hajyelihv MUHUMYM KpuBUYHE
OLroBOPHOCTU HA MeflyHapoJHOM HMBOY je 14 ropgyHa, Kao Wro je To cnyya;j y Penybnvum Cpbujw.

Y cBoM OnwreM KoMmeHTapy 6p. 24 (2019) o npaBuMa peTeTa y cucTeMy aeumjer npasocyha,
KomuteT YH 3a npaBa peteTa uspa)kaBa 3abpuHyTOCT 360r npakcu Koje [03B0/baBajy yrnoTpeby
HWKEe MUHMMariHe CTapOCHE MPaHvUE 33 KPMBUYHY OArOBOPHOCT y CilydajeBMMA Kaga je, Ha
MpuMep, AeTe OMNTY)XeHO AA je MOYMHMNO TEWKO KPUBMYHO gero. Takee npakce ce 06uuHO
CTBapajy OA OAroBOpe Ha MPUTMCAK jaBHOCTU M HUCY 3aCHOBAHE HA PaLMOHANIHOM pasyMeBakby
paseoja pgeue. KoMMTET CHaXXHO npenopyyyje Aa ApXase MOTMUCHMLIE YKUHY TakBe MpucTyne u
rocTaBe jefHy CTaHOApAM30BaHy CTapocHy Aob ucriog, Koje ce peua He Mory cMmaTtpaTv
OLrOBOPHOM Y KPMBMYHOM NpaBy, 6e3 u3yseTka.

Ha nv ce lNMpep/ioxxeHMM aMaHaMaHMMA OBa Jeua eKCrIMLMTHO A0BOAE Y CUCTEM ManoNETHUYKOT
npaeocyha, y Npakcu je To cnyyaj jep ce UHCTUTYLMOHaNU3Yjy 3a KPUMMHANHO MoHallaHe, a da
MPUTOM HUCY KPUMBMYHO OArOBOPHM, A Aa UM HUCY 0Be3befieHa cBa 3aKOHCKa MpaBa M rapaHuuje
cucteMa peumjer npasocyha, [OK Cy oBe Aela Cy jow Mnaha vy paruBuMjoj CUTYaLMju Of, OHUX
y3pacTa 3a Koje ce cMaTpa Aa Cy KPMBUYHO OfrOBOPHM.
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NpepnoxeHMM aMaHgMaHMMa ce geTe eheKTUBHO KaXXHaBa NMPUTBOPOM Ha HeoppeheHo BpeMe,
6e3 npucTyrna CBMM 3aKOHCKMM MpaBuMMa 3arapaHToBaHUM MehjyHapogoHWUM MPaBOM O JbyACKUM
npaBuMa, yKibydyjyhiv 1 OHa Koja cy peum rnocebHo sarapaHToBaHa 4naHoM 40. KoHseHuuje o
npaevMa peteta. OHM edeKTMBHO KaXHsaBajy OeTe Koje je MCrog, MMHMManHor yspacta 3a
KPUBWYHY OOrOBOPHOCT, @ HUje ocyhjeHo rno hopManHoM cucTeMy gedjer npasocyha, KaXKreHWUM o
LPYroM 3aKOHCKOM pexxvuMy, noctojehnM 3aKoHOM 0 3aLLTUTM 0coba ca MHBaNMOUTETOM.

Hoeu nopcTaB 12(4) 1 3aKOHCKM OKBUP Y LLMPEM CMUCITY YMHM Ce Ja feLly Koja cy npemnaga na 6m
Buna KpMBMYHO OArOBOPHA, anM 3a Koja ce CMaTpa Aa Cy MOUMHWIA TELKO KPUBUYHO [ENo,
MpUTBapajy Ha jefHy Of, HAjCTPOXMX KasHM JOCTYMHUX OHMMA KOjW Cy MpOrialLeHn KpMBMM 3a 0Ba
KpMBMYHA [ena, a [fa HWACY MManu HW npaBuuHO cyherse, HUTK pasMaTparse oraKLwasajyhmx
OKOJTHOCTM Kao LWTo 61 610 criyyaj npu UspuLiakby KasHe HaKoH cyRerba.

Mako cy osa peua npemnapa pa 6u 6una KpUBMYHO OOrOBOPHA, MPenJIoKEHU aMaHOMaHU UMajy
€/IeMeHT KasHe M HepoCTajy UM HeoNXoOHU eneMeHTU pexabunutaumje unu nogpiuke. KomureT 3a
Bopby NpoTUB MyuyeHsa je y CBOjUM 3aBPLLHUM 3anaxarmma us 2021. rogmHe uspasmo 3abpuHyToCT
36or HepocTaTKa nporpaMa pexabunurauuje U egykaumje 3a geuy nueHy cnobopge y KasHeHo-
ronpaBHMM ycTaHoBama y Penybnuuy Cpbuju, kao u 36or uM3Bewmaja O 3M0CTaB/baky W
npenopyuvo Briagu Balue ekceneHuuje aa Ucte nojava.

KasHeHe nonuTuke 3a pewaBare CUTyauMja y KojuMa peua HUCY KPUBMYHO OfroBOpHA
npenysuMajy KpUMUHAIHO MoHaLLaH-e, Y CYMpOTHOCTU ca AyxoM MefjyHapogHor okBupa 3a npasa
peTteTa yKibyuyjyhn NpuHLMN HegUCKpUMMHaLMje npeMa MehlyHapoaHoj KOHBEHLM|M O EKOHOMCKUM
COLIMjarHAM U KyNTYPHWM NpaBuMa U ApYyruM NPaBHUM MHCTPYMEHTUMA.

LraBuwe, y ceoM OnwreM KoMeHTapy 6p. 24(2019) o npaBuMa peTeTa y cucTeMy peuujer
npaeocyha, KomuteT YH 3a npaBa peTeTa objalmbaBa ga geua ca 3a0CTajakbeM Y passojy UM
HeypopassojHUM ropeMehajuMa unu cMeTHaMa Yy pasBojy He 6y Tpebano yonwre pga 6yay y
cucteMmy peuvjer npasocyha, YaK M aKo Cy HaBPWMAM MWUHUMArHY CTapoCcT 3a KPUBUYHY
OQrOBOPHOCT. AKO HUCY ayTOMaTCKU UCKIbyYeHa, Takey AeLly Tpeba MHaMBUayanHo NpoLeHNTH.

Moce6Hu pa3nosu 3a 3a6pUHYTOCT Y BE3M Ca NUTaHeM MPUTBOPa AELE Ca MEHTAJTHUM CMETHAaMa

lMpepnoXeHn aMaHoMaHU [OTUYY Ce PasnUYUTMX 0BnacTM JbyACKUX NpaBa Aeue ca MeHTasHWUM
CMeTHaMa, nocebHo y nornegy crnoboge v 6e3begHOCTM NIMUHOCTY, ocnobohieHOCTU of, Myuyersa
WM OKPYTHOI, HEXYMAHOr MNM MOHWkKaBajyher MocTynama WM KaXHaBakka, Kao M npaBa Ha
caMocCTanaH XMYBOT U YK/byuMBarbe Y 3ajefHuLly, Kako je 3arapaHToBaHO MeljyHapopHWM MpaBoM,
yKsbyyyjyhn KoHeeHuujy o npaBuma ocoba ca uHBanuputetoM. Y cBoM npernepy Penybnuke
Cpbuje 2016. roguHe, KomuteT 3a npaBa ocoba ca UHBaNMAMTETOM M3Pasuo je 3abpuUHYTOCT Y Be3U
ca caMvM 3aKOHOM Yy Be3u ca OBUM MpaBvMa M No3sao Bnapy Bale ekceneHuyje pa nojaya Hanope
Ha OEUHCTUTYLMOHaNM3aLUmMjM fele, nocebHO OHe ca MHTEeNeKTyarHUM U/Mnmu NcyUxocoumjanHmM
cMeTHaMa. [pepiokeHn aMaHgMaHM Cy Y CyNPOTHOCTM Ca OBMM 3aKJbyYHUM 3ana)KarunMa.

Y usBewTajy busLuer cneuujanHor M3BeCTUOLLA 3a NPaBo CBaKora Ha HajBULLM JOCTWKHU CTaHOAPA,
(OM3NYKOr M MEHTaNHOI 30paB/ba O KPUTMYHO] YNO3WU OPYLUTBEHUMX WM OCHOBHUX OppefHULa
3OpaB/ba y YHanpehersy ocTBapuBarba MpaBa Ha MeHTaNHO 34paB/be, OH je YTBpPAMO Aa
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WMHCTUTYLMOHaNM3aumja 1 ppyru obnuuy npuHype cy HernpuxBaT/bMBO PacrpoCTpakbeHn Y
cucTeMMMa 3allTUTe MeHTanHor 3gpaerba, a NocebHo y criyvajeBMMa ocoba Kojuma ce oppeam
[MjarHo3a MeHTasHOr 30paBrba, KOjUMa YecTo JOHOCE BULLE LUTETE HEro KOPUCTM.

Ocobe ca wvHBanMOuTETOM, YKIbyvyjyAn M pgeuy ca WHBanuOUTeTOM, YKIbydyjyhn MeHTanHe
nopemehaje, MMajy NpaBo fa He byay apbuTpapHo nuLleHe crioboge M aa Xuee y 3ajegHUuM. YUnaH
14. CRDP wm3puumto HaBogu pa ocobe ca MHBanNMOMTETOM He 61 Tpebano ga byay Mpov3BOSbHO
nvweHe crnobopge M pa nocTojake MHBaANMEUTETa HU Yy KOM Cry4ajy He OnpaBOaBa fMLeHe
cnoboge. ,MaHudecToBaHM MeHTanHM nopemehaj“ kako je pasrpaHuyeHo y nopcTasy 12(4)
lMpepnoXeHMx aMaHOMaHa Huje caM Mo cebu NpUxXBaT/bMB Pasnor 3a MPUTBOP MOjeAMHLA, A joLu
BULLE eTeTa.

Y cBoM Onwrem KoMeHTapy 6p. 35 Ha unaH 9 (Cno6opa u 6e3begHocT nuuHocTH) MehyHapogHor
raKTa o rpalaHCcKMM 1 NOUTUYKMM NpaBuMa, Yuja je Cpbuja noctana notnmcHUua 12. Mapta 2001.
ropgyHe, KomuteT 3a rbycka npaBa Harnalliaea LUTeTy CBOjCTBEHY CBAaKOM fMLLIABaHy crobofe, kao
1 nocebHe LUTETE KOje Mory pesynTupaTu cuTyauujama npuHyaHe XxocnuTanusaumje 1 Haeeo ga bu
ApXaBe MoTnMcHULe Tpebano aa peBuavpajy 3acTapene 3akoHe M Mpakcy y obrnacTv MeHTasHor
30paBrba Kako b1 usberne NpoussosbHO NpUTBaparke. [NocTojarbe MHBaNMAaUTETa caMo o cebu He
onpaBpaBa fuvwaBare crioboge, Beh CBako nuWwaBare croboge Mopa 6MTM HeoMxogHo W
Cpa3MepHo, Y LWsby 3aLLTUTe MojearHLa of, 036urbHe noBpeae MK cnpeyaBakba NoBpene Apyrux.
Mopa ce npuMerbMBaTM CaMO Kao Kpajha Mepa U y HajkpaheM oprosapajyheM BpeMeHCKOM
nepuogy 1 Mopa 61t NpaheHa apeKBaTHUM NpoueaypasHAM U MaTepujanHUM 3alTUTHUM MepaMa
yTBPHEHUM 3aKOHOM.

UnHn ce pa he npepnokeH aMaHgMaHW, ako byay ycBOjeHW, fa OHOA KopucTe 3aKOH O 3aLUTUTU
ocoba ca MeHTanHUM WMHBANMOMTETOM, Y KasHeHe cBpxe. YuHM ce pa npepsiokKeHW aMaHgMaHu
Takohe HaBoge MeHTanHuM nopemehaj 36or MoHawara OOTWYHOr feTeTa, a MOTOM TO AeTe
WHCTUTYUMOHanM3yjy 3a ucrto. Y ceojuM cMepHuuama o ynaHy 14. CPRD o cnobopy u besbegHocTu
nnMuHocT, KomuteT caBeTyje fa je HEBO/bHA MHCTUTYLMOHaNM3aLMja Ha OCHOBY olTeherba Mnn
MoBE3aHMX OKOSIHOCTU KAao LUTO je MpeTrocTaB/beHa “ormacHocT' unuM ppyru takTopu 4ecTo
y3pokoBaHa wnM noBehaHa HeQOCTAaTKOM ycnyra Mogplke crieumbmnyHMX 3a ocobe ca
WHBaNMpUTETOM.

Y cBoM npernepy Peny6nvke Cpbuje 3a 2016. roguHy, KomuteT 3a npasa ocoba ca MHBanMguUTeToM
je u3pasmro pyboky 3abpuHyTOCT 360r 6poja meue Koja XuBe Yy MHCTUTYLMjaMa, NocebHo oHe ca
WHTENEeKTyanHUM MHBanupuTeToM . [NpepniokeHe U3MeHe AUMPEKTHO YTWUYY Ha feLly Ca MEHTaNHUM
CMeTHaMa, @ 0Ba MHTEPCEKLMOHANHOCT MX CTaB/ba Y jowl pammeujy cutyaumjy. Y ceom Onwrem
KoMmeHTapy 6p. 9 (2006) o npaBvMa peue ca cMeTHaMa y pa3eojy, KomuteT VH 3a npaBa peTeTa je
HaBeo Oa nuwaBarbe cnobope Tpeba MpMMeHsMBATM CaMO aKo je HEeOMNXOQHO, Ca UMbEM pda ce
peTteTy obesbeon apekBaTaH TpeTMaH 3a peliaBarbe HeroBux npobnema Koju cy posenu no
u3BpLLUEHa KPUMBUYHOM Aena u pete Tpeba ga byge cMelTeHo Yy ycTaHOBY Koja uMma rnocebHo
obyyeHo ocobrbe U ppyre objekTe 3a MpyXare OBOr CrieuMdKnyHOr TpeTMaHa. Y [OoHoLeHsy
OBaKBUX OJ1yKa Haf1eXKHW opraH Tpeba pa ce nobpuHe da ce rbyacKa npasa v NpaBHe rapaHuuje
y noTryHocTu nowwmyjy. Y ceoM npernepy 3emrbe U3 2022. roguHe, KomuteT MeflyHapogHor nakTa o
€KOHOMCKMM, COLMjarHAM U KyNTypHUM MpaBMMa [OWA0 je A0 CAMYHMX Hanasa. He nocToju
MPeBEHTUBHU HUTU PEXabUUTALMOHM OKBUP 3a NPeasIoKEHM NNaH.
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Penybnuka Cpbuja je Takohe pobuna cnuuHe nperiopyke oOf, ApXasa Yy CBOM W3BeLTajy O
YHuBep3anHoM nepuopguuHoM npernegy w3 2022. roguHe, ykibydyjyhn notpeby ycknahueansa
3aKOHa U MOSMTUKA y 06nacT MeHTanHor 3gpaeiba ca MehyHapogHMM CTaHJApaMMa, Kao U
ynarare Yy ycrnyre MeHTanHor 3gpaBiba Y 33jefHVUM, Y LUWby eUMUHUCaHa CTUrMe M
OUCKpUMMHaUMja W, usMeRly ocTanor, Yy UWby [euMHCTUTYyUMOHanu3aumje ocoba ca
ncuxocoumjanHuM uHeBanuputeToM. Bnapa Bawe EkceneHumje je Takohe pobwuna KOHKpeTHe
nperiopyke y Be3u ca notpeboM ga ce cMamby 6poj geLe CMelTeHe y MHCTUTYUMje M pa ce
06e36eav O0BObHA MOAPLUKA AELM ca CMeTHaMa Yy pasBojy, YKibydyjyhn n MeHTanHe cMeTHe Aa
>KuUBe Yy CBOjUM 3ajegHuuaMa. [pepioxeHe UsMeHe cy y CyrnpoTHOCTU Ca 0BUM Mperopykama.

Y cBoM npernegy Periybnuke Cpbuje 3a 2021. roguHy, KomuteT YH npoTvB Myuerba uspasuo je
Xarbeke 360r HepoCTaTKa HampeTka y pelaBaky 3abpuMHYTOCTM Yy Be3M ca  MpUHYOHWM
3aTBapatbeM 0coba ca MeHTalHMM U MCUXOCOUMjaNHUM WMHBANUOMUTETOM Y MCUXMjaTpuUjcKe
ycTaHoBe, @ MOCeBHO JIOLMM XXMBOTHUM YCNOBMMA M HeafeKBaTHUM MPUCTYMOM 3[paBCTBEHO)
3awTuTK, obpasoBary M pexabunuTaumjn peue ca cMeTHaMa Yy pasBojy Y pesupeHUMjanHuM
ycTaHoBaMa 3a KOje Cy HaBenv Ja Cy M3/IOKEHA OKPYTHOM, HEXyMaHOM M MOHWkKaBajyhem
noctynarby 6e3 obewrehersa.

Cpbuja je noctana notnMcHUUA MehyHapogHOr nMakTa 0 eKOHOMCKMM, COLMjaNTHUM U KYNTYpPHUM
npaeuma 12. Mapta 2001. YnaH 12 (ICESCR) rapaHTyje cBakoMe NpaBO Ha Y)KMBake HajBuLLer
moryher ctaHgapga 3gpaema. Y OnwreM komeHTapy 6p. 5 Komuteta 3a eKoHOMCKa, couujanHa u
KynTypHa npasa o ocobama ca wHBanuguteToM, KomuteT npumehyje pa pgpxase Tpeba pa
obesbepne na ce ocobaMa ca MHBanUpUTETOM, NocebHo HoBopoheHYagy u peun, obesbegyn UcTm
HMBO MeOMUMHCKE Here y OKBMPY MCTOr CUCTEMa Kao M OCTanuM uYnaHoBuMa ppyuwmsa. CnvuHo
TOMe, TakBMM JMuUMMa Tpeba npyXxuTu ycnyre pexabunuraumje Koje 6u MM omoryhune ,pa
LOCTUrHY M oppXe CBOj OMTUMaNHX HMBO CaMOCTANIHOCTU U (hyHKUMOHUCaHA“. KomuteT YH 3a
JbyACKa MpaBa je y CBOjMM 3aBpWHMM 3anaxawwvma Penybnmum Cpbuju us 2017. ropuHe
KOHCTaTOBAaOo 3abpuHYTOCT y Be3u ca NpUHYOHWMM CMeLLTajeM BenvKor Bpoja ocoba ca MeHTanHuM,
WHTENEeKTyalHUM U NCUXOCOLMjaNTHUM UHBANMOMTETOM Y 30paBCTBEHE YCTaHOBE, M30MaLMjoM U
MPUHYOHUM neverbeM U nperiopyuno Bnagy Bawe EkceneHupje pa crposofe MOMUTUKY
HOeuHCTUTYuMoHanu3aumje U ga obesbegn pa ce cBaka opjlyka O ,M30SI0Bakby, CMeLUTakby Wn
neverby ocoba ca MeHTanHUM, WMHTENEKTYasHWUM M MCUXOCOLMjarHAM WHBaNMOMTETOM OOHOCU
HaKOH fgeTarbHe MefMUMHCKE nMpoLeHe, Ja Cy CBa OrpaHW4Yerba 3aKOHCKA, HeorxopHa W
MporopuMoHanHa MHAMBMAYaNnHUM oKonHocTuma. ."

KoHBeHUMja 0 npaBuMa ocoba ca uHBanupuTeToM, Kojy je Cpbuja patudmkosana 31. jyna 2009.
rogyHe, rapaHTyje NpaBoO Ha CaMOCTasiaH XXVBOT M YK/byumBarse Y 3ajepHuuy. KomuteT YH 3a
npaea ocoba ca MHBAaNMOMTETOM Harnacumo je ga peuy He Tpeba opBajaT of, poamTesba, ofJyka je
npeaMeT CyAcKe peBusuje, y cknagy ca BaxehM 3aKoHOM M MpouefypaMa, M Aa je To ofBajakbe
HeomnxofHo Yy HajborbeM MHTepecy JeTe U Ja TakBoj Aeum Mopa 6utu npyxeHa nocebHa sawwmuTa
on, cTpaHe gpxase. Y ceoM OnwwreM KoMeHTapy 6p. 5 (2007)o npaBuMa ocoba ca MHBaNIMOUTETOM
Ha caMocTarnaH XXMBOT U YKIbyyerse Y 3ajegHuuy, Takohe je peveHo pa hie gpxase obe3begutu
anTepHaTMBHY Bpury 3a TakBy [peLly, Y CKagy ca CBOjUM 3aKOHMMA . Y cBoM OnwreM KoMeHTapy
6p. 5, KomuTeT je Harnacuo ga ycnyre rogpluke Mopajy bUTU ocMULLbeHe Tako ga MoapXkasajy
XVBOT Y 33jedHUUM, U cripevaBajy usonauujy v cerperauuvjy op, gpyrux. Y cBoM npernegy
Peny6nuke Cpbuje 3a 2016. roguHy, KomuteT 3a npaBa ocoba ca MHBanMaMTeTOM No3sao je Bnapy

19




Bawe EkceneHuuje pa 3abpaHu, u3Mely ocTanor, usonaumjy geue ca cMeTHsaMa y pasBojy, Kojy
CMaTpa OKPYTHUM, HEXYMaHUM UINK NMOHWKaBajyhM NMoCTynarbeM.

M3 npepnoxeHUX aMaHOMaHa Ce YMHU 3aK/bydaK Ja je CBaKO KPUMMHANHO MOHallake peteTa
mnahe op 14 ropuHa nocnepuua ,MCrorbeHor MeHTanHor nopeMehaja” M UCTOBpPeMeHO ce
3aKsbyyyje pa cy 36or Tora onacHa 3a jaBHocT. OBakBa KapaKTepusaLmja Moxe J0BeCTU [0 CTUrMe
U OUCKpUMMUMHauMje ocoba ca MeHTasHUM MHBanNMOMTETOM U, u3Mely ocTasor, CynpoTHa je mpaBy
Ha HegMCKpUMMHaUMjy npema MehyHapogHOM MakTy O eKOHOMCKUM COLMjaliHUM U KYSTYPHUM
rpaBuma.

UuHu ce pa HoBu nopcTaB (2) unaHa 38. orpaHMyaBa MpaBa fele ca MeHTasHUM CMeTH.aMa Y
MPUTBOPY YaK W BULLEe Of, MpaBa OApaciMx Ca MeHTanHuM cMeThama. C TuM y Besu, Hema
eKCMIMUMTHUX Mo3vBaHka Ha 0bpas3oBHy 06yKy 3a geLly, caMo Ha CTpy4Hy 0byKy Kojy HOBM CTaB
38(2) orpaH1uaBa 3a AeLy MHCTUTYLMOHANM30BaHy Mpema ynaHy 12.

YnaH 38 HoBwu cTaB 2

,V/By3eTHO op, cTaBa 1. 0BOr UnaHa, geLa CMeLLTeHa Y YCTaHOoBY U3 unaHa 12. cTaB 4. oBOr 3akoHa
HeMajy npaBa u3 cTaBa 1. Tau. 4) 1 5) oBor YnaHa.

Y cBom OniwreM koMeHTapy 6p. 1 (2014) YnaH 12 o jesHakoM NpusHaBakby npeq, 3akoHoM, KomuteT
YH 3a npaBa ocoba ca nHBanupuTeToM 0bjalubaBa Aa ApXKaBe YiaHULE MOpajy YKUHYTU NONUTUKE
N 3aKOHCKe oppenbe Koje [03BOSbABAjY WM BpLLE MPUCUIHO fleYeHe, jep je TO CTasHO KpLueHbe
3aKOHa O MEHTasIHOM 3[paB/by LMPOM CBETa, YMPKOC eMMUPUCKMM [OKasuMa Koju ykasyjy Ha
HepocTaTak eprKacHOCTU M CTaBOBMMA Jby[u KOjU KOPUCTE CUCTEME MeHTasIHOr 30paBs/ba @ Koju
cy poxveenn pybok 6on M TpayMy Kao pesyntaT NpuHypHor neverka. fame, y csom Onwrem
KoMeHTapy 6p. 6 (2018) o jegHaKoCcTM U HepMCKpUMUMHaLMjK, KommuTeT Hanomukbe pa ocobe ca
WHBanNMEUTETOM Mory 6UTM HenmporopuMOHaNHO norofjeHe Hacu/beM, 3710CTaB/baHbeM WU Opyrum
OKPYTHUM M MoHWkaBajyhvM KasHaMa, Koje Mory uMaTu obnvK orpaHuYaBarba WnM cerperauyje,
Kao M HacurHor Hanaga. Haesogum ce pa je KomuteT nocebHo 3abpuHyT 36or ogpehieHnx papHm
MoYMHEHUX NpeMa ocobama ca MHBanuaMUTeToM, YKiby4yjyhin u geLly no ocHoBy owmeherba, Koje cy
Mo peduHUUMM OUCKPUMUHATOPCKE: U3ABajarbe Jeue ca CMeTHaMa Yy pasBojy M3 mopopguue u
MPUCUIIHO CMeLLTarbe Y YCTAHOBE; NWLLABaHe Cnobope; Myyerse WM OKPYTHO, HEXYMaHO WM
MoHWkaBajyhe MocTyname WM KaXHbaBakse, HacWbe, WM MpUCUMIHM TpeTMaH ocoba ca
WHBanNMEWUTETOM YHyTap U BaH YCTAaHOBA 3a MeHTaNHo 3apasibe. [MoHaBmba ce Aa apXase YnaHuue
Mopajy npepyseTu cBe oproBapajyhe Mepe, ga obesbepe 3awmuUTy M cripevye cBe obnuke
nckopumwihaBaHa, HACU/ba U 3/10CTaB/bakba 0coba ca MHBANMOUTETOM.

HeoppeheHo unu HejacHo Tpajarbe NpUTBOpa
Hoeu unaH 35a

,WVBy3eTHo op, unaHa 30. n unaHoBa op, 30. po 35. oBOr 3aKoHa, OfJlyKa O CMeLuTajy peTeTta y
ncuxujaTpujcKy yctaHoBy 6e3 carnacHocTv peTeta U3 wiaHa 12. cTtaB 4. oBOr 3aKoHa [OHOCK ce
Be3 orpaHuuerba y rorsiegy Tpajakba CMELWTaja, a Cyq, je Oy)XaH [a CBaKMX LLeCT Meceum
MPeUCrITYje UCIYHEHOCT YCNI0Ba 3a Aarby CMELLTaj U neverbe.”

Hoeu unaH 35a po3BorbaBa cMeLLTaj peTeTa y ycTaHoBe 6e3 pedmHUcaHOr BpeMeHCKor nepuoga.




MHopMaUMja uYMHM Ce fJa HepocTaTakK MpBOGUTHO HOedmHMCAHOr BPEMEHCKOr Mepyoga
npeacTaerba UsyseTak of, 3aKOHa, Koju 0buyHo npegsuija NPUCUIHO 3aTBaparbe 0f, Mecel, JaHa,
Tpw MeceLa Unu LWecT Meceuy. He nocToju onpaBaarbe 3a 0Baj M3y3eTaK 3a AeLly, LTo UX CTaBmba Y
NOLLMjM MOSIOXKaj Of, OCTaNIMX 0coba MHCTUTYLIMOHANM30BAHUX Y OBOM OKBUPY.

Jarse, uMHM ce pa He pasMaTpa TeMmerbHe NpUHUMME Hajborber MHTepeca peTeTa M NpPaBo Ha
u3paXkaBarbe COMCTBEHWMX CTaBOBa Y CBMM MNUTaHMMa Koja Ce Ha HMX OJHOCE, Kao Lo je
HaBepgeHo y KoHBeHUMjW 0 npaBuMa peteta. Kao wro je KomuteT YH 3a npasa geTteTa uspasmo y
csoM OnwreM KoMeHTapy 14 o npaBy peTeTa Aa ce HeroB WM HeH Hajborbu MHTepec y3uMa Kao
rpuMapHa cTBap, Hajborbu MHTepecu geTeTa cy of, nocebHe BaKHOCTM Y 3aKOHOJABHUM M3MeHaMa
Koje fie AMPEKTHO YTULATU Ha aelly.

lNpepnoxeHMM M3MeHaMa M foryHamMa MMa Mano O Mepama 3aliTuTe, OOK je YyTUUAj Ha >KUBOT
JeTeTa y 0BOj CUMTyauuju 036urbaH, usjegHayeH ca nuwerseM crnoboge. [larbe, He nocToju opgpenba
KojoM 61 ce 0be3bepmno agekBaTHO MPaBHO 3acCTyrarbe feLie TOKOM OBOr MPOLeca, HUTU ce
[03B0/baBa cacslyLlare Ha KojeM b1 JeTe Morso ga uspasy CBoje CTaBoBe, MAKO je TO MPOoLLeCHO
npaBo 3arapaHTosaHo uYnaHoM 30. YctaBa Penybnuke Cpbuje y Be3n ca MpUTBOPOM U KPUBUYHUM
noctynuuma. LLema npepguhieHa lNpepioXkeHnM n3mMeHaMa je MPUTBOPCKM MpoLec, AO0TUYHA aeua
61 6una nuweHa cnoboge. KomuteT YH 3a npaBa peTeta paHuje je uspasvo 3abpuHYTOCT LLUTO ce
[eLa Ha anTepHaTUBHOM CTapakby U Jeua ca cMeTHaMa y passojy y Penybnuum Cpbuju yecto He
KOHCYNTYjy MO nuTarMMa Koja UX ce TUYY, Kao U fa ce He MpUMekbyjy antepHaTuee MpUTBOPY.
LLiro ce TMye cucteMa peumjer npasocyha, npenopyyuo je Bnagu Bawe ExkceneHuuje:

(1) obe3bepuTH oa ce anTepHaTUBHE Mepe NPUTBOPY, Ko LUTO Cy NpeycMepaBakbe, YC/IOBHA 0Cya,
rocpefoBaHbe, CaBeTOBaHe UM Pafg, Y jaBHOM UHTEpecy, Y MOTNYHOCTU CMPOBOAE rae rog, je To
moryhe, 1 06e36egMTH Oa ce NPUTBOP KOPUCTU Kao Mocneprbe CPeacTBo M Y HajkpaheM Moryhem
BPEMEHCKOM repuogy U Aa ce NpencnuTyje pefoBHO Ca LUbeM Aa ce MoByuYe.

(m) y cnyuajeBuma Kafa je npuTBOp HensbexxaH, 06e3bepuTte Oa ycnoeu nNputeopa byay y cknagy
ca MeljyHapogHMM CTaHOApaMMa, YKibydyjyhiv y nornegy npyctyrna obpasoBaksy U 30paBCTBEHUM
ycnyrama.

Jarbe, WTO ce TUYe WeCTOMECEYHMX pasrpaHUYeHMX MHTEpBana, Tpajake OBUX MHTepBana Tpeba
oppeouTh y BNMCKOj capagHyv ca CTpyYHbalMMa U3 geuuje ncuxujatpuje U ncuxonoruje. Y cBom
OnwTeM KoMeHTapy 6p. 24 (2019), KomuteT 3a npaBa geTeTa je objacHMO Oa Tamo rpe cy peua
nuweHa cnobope, y npuHUMNy pa To Tpeba pa byge y HajkpaheM MoryheM poky, apxase
notnucHuLe Tpeba pa obesbepe pepoBHe MoryhHOCTM 3a MpeBpeMeHo MylTake Ha crobopy,
yKibyJvyjyhn y cTapare O poguTerbMMa papyrux oprosapajyhux ogpacnmx ocoba.  Caky
WHCTUTYLIMOHANU3aLUujy Mog, OBUM peXXMMoM Tpeba da M3BpLM KBaNMGMKOBAHM U HE3ABUCHU Oevju
rcuxujarap.

Hema nopaTaka o cactaBy Beha Koje 61 oLeHMBarno 1 JOHOCUNIO OfJTyKe O MPOAY)KEHOM NPUTBOPY
peteta. Op nocebHor 3Hayaja je pa MocToju ydyelhe npaBHOr 3acTymHWKa peTeTa, nopogmue,
[eyvjux 30paBCcTBEHMX CTPYYHbaKa, a Tpeba y3eTn y 063up u ctaBoBe caMor geteta. MeRytum,
MpUCUIIHA MHCTUTYUMOHaNM3aumja deue y 0Boj CUTyauujy je Y CBaKOM Chlyu4ajy y CynpoTHOCTM ca
Ba)kehnM CTaHOapAMMa JbyACKUX MpaBa.

OrpaHuuerse nocete
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MNpepnioxeHe u3MeHe M pornyHe nogpasyMeBajy 036W/bHA OrpaHMYeHsa KOHTaKTa peTeTa ca
HeroBOM 33jeHULIOM, MOCeBHO Kpo3 orpaHnYaBamse rnocerTe.

YnaH 38a

,loceTe U KOHTaKTK peTeTa CMeLUTeHor y MCUXUjaTPUjCKy YCTaHOBY U3 unaHa 12. ctaB 4. oBor
3aKoHa ca gpyruMa, yKibydyjyhu u unaHose yxke ropoguuie, Mory ce npuvBpemMeHo 3abpaHutu y
Cryyajy oCcHOBaHe CyMHbe Aa AeTe HamepaBsa Aa HabaBu opyxkje UM NCUX0aKTUBHE CyrCTaHUM, aa
poroBapajy 6eKcTBO, Aa NnaHUpajy U3BpLLEHE KPUBUYHOM dena, Kao U Kaga je To noTpebHo pagu
3awWmuTe 3gpaB/ba U besbegHOCTM peTeTa WM OpPYyrux WM ako TO 3axTeBajy Apyrn noce6bHo
ornpasgaHu pasnosu.”

MNpepnoxeHMM unaHoM 38a orpaHM4yaBa ce MpPaBO Ha MoceTe W KOHTaKTe, YKibydvyjyhu u
npuBpeMeHy 3abpaHy moceTa YniaHoBa YXKe NMopoauue, Kao 1 ca apyruM nuumuma. [lame, 3a TakBy
3abpaHy HWje MponMcaHo BPEMEHCKO orpaHuyerse. OBo 61 MOHOBO CTaBWIO JeLy, Koja HUCY
ocyfeHa HM Mo 3aKOHY HW MO Ka3HaMa, Yy joL CTPOXM PEXWM Of, OpPAcinX Koju cy ocyhieHu 3a
TelKa KpMBWYHA Oena, U gosena ux y jow Behr pusuk no HMxoBo MeHTanHo sppaerbe. 0Bo je y
CyNPOTHOCTM Ca OCHOBHUM MPUHLMIMOM M NPaBOM Ha OMCTaHaK M pa3soj geTeTta no KoHBeHUMju o
npaeuma peTteta. OBa npepjioKeHa orpaHMyera Mnoceta Takohe cy Yy CynpoTHOCTM ca
cTaHpapouma KoHBeHumje o npaBvMa ocoba ca WMHBaNMOUTETOM, Koja YKIbydyje peuy ca
WHBanNMEMTETOM, Koja Ha NpMMep UMajy MPaBo Ha TO A UM Ce HUKO He MeLLA Yy HMXOB MpUBaTHU
)KMBOT M NpaBa [a XuBe Yy 3ajegHuuA.

Komuter YH 3a npaBa peTeta caonwruo je ga CBaKO AeTe JMweHO crnoboge uMa npaBo Aa
O[P>KaBa KOHTAKT Ca CBOjOM NMOPOAMLIOM KPo3 Npenucky u nocete. MsyseTHe 0KONHOCTU Koje Mory
OrpaHMyYnTK OBaj KOHTaKT Tpeba pa bymy jacHO onmcaHe y 3aKoHy, a He ga byay npenyLreHe
OQJTyLM HapneXxHUX opraHa. Csa TakBa orpaHuyersa Tpeba da ce BpLUe Y CKIapy Ca 3aKOHCKUM
orpaHuversMMa U y Hajkpahem moryheM poky. CBa TakBa orpaHuuyersa Mopajy 61t mpornmcaHa
33aKOHOM U BpeMeHCKM aedmrHUcaHa.

OBaj HOBM CTaB je Y CynpoTHOCTM ca BogehMM MpuHUMNMMa NpaBa geTeTa U NPoTMB Oyxa rpasa
3arapaHToBaHux ynaHoM 37(6) CRC-a koju npepeuha pa oeua nuweHa cnoboge ,MMajy npaeo ga
OOpXKaBajy KOHTaKT ca CBOjUM MOpoguuaMa Kpo3 Mpenucky W roceTe, OCUM Y W3Yy3eTHUM
oKonHocTMMa“. Kao wWro je rope MOMeHyTo, YaK M 33 fely Koja Cy MporfaleHa KpuBOM 3a
KpuMBMYHO peno nputeop Tpeba pa byme caMo Kpajia Mepa M Ha Hajkpahu ogrosapajyhu
BpemeHcku nepuog,. [pepnoXeHnM usMeHama Huje HUM npensuiieHO MAKCUMAnHO Tpajarse
MHCTUTYLMOHanu3auyje.

MNpema KomuteTy 3a npaBa peTeTa, CBaka OMCUMIIIMHCKA Mepa Tpeba pa bype y cknagy ca
ouyyBareM ypoheHor [OCTOjaHCTBa [eTeTa M OCHOBHOM Lba WMHCTUTYLMOHANHOM CTapakba.
HycumnnuHcke Mepe Koje €y Y CynpoTHOCTM ca unaHoM 37. KoHBeHuuje Mopajy BUTU CTPUKTHO
3abparbeHe, ykibydyjyhin TenecHo Ka)krbaBarbe, CMeLLTarbe Yy TaMHy hienujy, camuuy unm 6uno Kojy
Opyry KasHy Koja Moxe [a Yrposu (pMsuuko WM MeHTanHo 3ppaBrbe WanM [obpobut poTudHor
peTeTa, U OUCLMIMIIMHCKe Mepe He 61 Tpebano aa nuvie geLly HUXOBUX OCHOBHUX MPaBa, Kao LUTO
Cy roceTe 3aKOHCKWMX 3aCTyMHWMKA, KOHTaKT Ca MOpopMmLIOM, XpaHa, Bopa, opeha, MocTesbuHa,
obpa3soBatbe, BeXX6e Mnm cM1CIeHN CBakoJHEBHM KOHTAKT ca apyruMma.

3a pete He Tpe6a KopucTUTU camuuy. CBako ofBajarbe peTeTa of, opyrux Tpeba pa byme Ha
Hajkpahe Moryhe BpeMe M [a ce KOPUCTU CaMo Kao Mocneftba Mepa 3a 3almuTy feTeTa Wiu
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opyrux. Kapa ce cMaTpa pa je HeornxopHo ApXkaTy oete ofBojeHo, To Tpeba ypaauTu y NpucycTey
unu nog, 6rnMckMM Hag3opoM oprosapajyhe obyyeHor ynaHa ocobrba, a pasnosu u Tpajarbe Tpeba
na byny 3abenexeHu.

@opMynaumja oBor HOBOI NMoJcTaBa je Takohe HejacHa Kapa ce pagu o ToMe Aa peTe ,HaMepaBsa
[a HabaBu opy>Xxje MM NCUXO0AKTUBHE CyrCTaHUe... Npyajyhn npeTepaHo LWMPOKO AUCKPELIMOHO
MpaBO HagJ/IeXHUM OpraHWMa, OOAATHO orpaHMyaBajyhiv npasa peue Ha HauvH Koju he MMatn
030W/baH YTULIA] Ha HMX U MOKyLRje Aa ce peum npobrneM Koju bu ce Morao pewmTt Ha Opyru
HauMH, Kao LUTO je ocurypake Aa MoceTMouM He yHoce KpujyMuyapeHe npepmete. CnnuHa
3abpuHyTOCT MocToju U y nornepy cnepeher: ,Mnu y cnyyajy na To 3axTeBajy Apyrv nocebHo
OMpaBpaHM pasnosu’. Jesuk o CBWM TaKBMM orpaHuyersuMa Tpeba pa byge jacHo pedmHMcaH,
ynotpeba ,Hamepe" He faje jacHo npar UM HAYMH Ha Koju b1 MHCTUTYUMja yTBpPAWIA A JeTe uMa

Ty HaMepy.

I'Ipou.ec KOHCYJ'ITaLIMja 0 npenjio’keHnM naMeHama u goriyHama

lNpucTyn 3gpaBcTBEHMM YCTaHOBaMa je KIbyYHU efleMeHT npaBa Ha 3ppasrbe. [IpeMa pobujeHuM
WHopMaumjama, Ha npepsior MuHucTapcTBa 3gpaema (,MuHMcTapcTBo*) yTBpheH je Mporpam
jaBHe pacnpase 0 HaupTy “3MeHa M OOMyHa 3aKOHa O 3alUTUTU IULA Ca MEHTaNHUM CMeTHaMa.
MunucTtapctso je op 20. jyna po 9. aerycta 2023. ropuHe CripoBesio jaBHe KOHCynTauuje ca
MpeacTaBHULMMA  OpXaBe, 3APaBCTBEHMX YCTaHOBA, LUMBMAHON  OpywrmBa W OpYyruM
3auHTepecoBaHMM cTpaHama. Tekct [lpepnora u3MeHa u ponyHa objaBrbeH je Ha cajTy
MuHUCTapCTBa, a jJaBHOCT je Morna Aa [OCTaBy KOMEHTape U Nperopyke nyTeM Mejna Unm roLTe.

lMpeMa pobujeHnm MHdopMaLmjaMa, JOKYMeHTU Y Besu ca [pensioroM usMeHa cy NOCTaB/beHU Ha
cajT MunuctapcTea 20. jyna, anu je HajaBa jaBHUX KOHCYNTaUmja 06jaBrbeHa Ha HMXOBOM CajTy TeK
27. jyna, a jaBHa pacnpasa je 6una 28. jyna. 3anHTepecoBaHu YnaHOBM LMBUIHOM OPYLUTBA MHaYe
HUcy 6unm BnarospemMeHo obaBelLTeHM O jaBHOj JebaTh U cTora HUCY yyecTBoBasM y gebaty, a
MHOIM Cy 3a pebaTy casHanm TeK HAKOH LUTO je oapXKaHa.

Okpyrnun cTo je opgpxaH 28. jyna 2023. TokoM OKpyrnor cTona, npeactaBHUMUM MuHucTapcTBa
npepctasunm cy lNpepyior MsMeHa, HAaKOH Yera je ycneguna pacnpasa O NpefsiosnMa, Te JaBaHu
KOMeHTapu 1 cyrectuje. YYeCHMUM Cy 3aMO/beHM Ja [0CTaBe KOMEeHTape Y MMcaHoj dopmu y
MponMcaHoM poky. KoMeHTape je 3aTuM [OCTaBMO HWU3 OpraHus3aumja UMBWUIHOM [pPYLUTBA,
NCUXMjaTPUjCKUX OpraHnsaLmja 1 opraHnsaumja 3a MEHTAsHO 34paBIbe, AeYNjUX OpraHM3aLmja Kao
1 MefiyHapogHMX opraHusauuja. MMHUCTapCTBO je 3aTUM pa3MOTPUIIO OBE KOMEHTape U U3BELLTa)
MuHucTapcTBa 34paB/ba Ha CBOjOj MHTEPHET CTpPaHULM 28. aBrycTa.

Krby4yHo je pa KOHCynTaumje o TakBUM 3aKOHMMa byay OTBOpeHe, LMpoke U TpaHcrapeHTHe. OHe
Tpeba pa omoryhe nyHo ydelihe jaBHOCTW, YKIbyuyjyhn LUMBWIHO OpywTBO, nocebHo da wumajy
afiekBaTHe WHopMaumje y Besn ca NpegsiosaMMa, WM BpeMe 3a rperneg M opgrosope Ha
cBeobyxBaTaH HauuH. HakHagHW u3BewwTaju Tpeba ga byay objaBrbeHM U Aa Ha ageKBaTaH HauMH
pasMaTpajy KoMeHTape nobujeHe TOKOM KOHCyTaumja.
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HawupoHanH1 npaBHW oKBUP

Mako je oBo nucMo ycpepcpeheHo Ha MeljyHapogHO MpaBoO O JbyACKMM MpaBUMa, Bpeam
HanoMeHyTH Ja ce unMHM pa cy [pepiokeHn amMaHgMaHM Takohe My CynpoTHOCTM ca BaxehnM
HaLMOHaNHMM NPaBHUM OKBUPOM, YKIby4yjyhin YcTae Perlybnuke Cpbuje Koju U3pUUUTO MHTErpuLLIe
HeHe MehlyHapogHe npaBHe obaBese y HaumoHanHo npaso. OBe MefyHapogHe obaBese yKrbyuyjy
mehlyHapogaHoO MpaBo O JbyACKWMM MpaBuMa, YKibydyjyhn yrosope Koje je patudmkoBana Bnapa
Bawe EkceneHuuje, ykrbyuyjyhin rope rnomeHyTe yroope. Takohe ce cMaTpa ga cy npenJioXkeHu
aMaHgMaHu y CynpoTHOCTM ca MpaBuMa fgele Koja cy npepBuhieHa HaLMOHANHUMM MpaBHUM
okBupoM Cpbuje, ykrbyuyjyhiv HeH YcTaB Koju y unaHy 64 npepsvha ga ,oeTe y)KuBa Jbyacka
npaBa Koja ofroBapajy HeroBOM y3pacTy U MeHTaslHoj 3penoctu’ 1 ga ,aete he butu sawruheHo
Of, MCUXWMYKOM, (DU3UYKOT, EKOHOMCKOr W cBakor pgpyror obnuka uckopuwhaBarka wnm
3nocTaB/baka“. YonwreHo roBopehn, uuMHM ce pa cy [lpegnoxeHn aMaHOMaHW CynpoOTHM
rapaHumjaMa nocebHe 3alTMTe Koja ce MpyXa Aeuy npeMa HaLMOHANHOM 3aKOHY, YKIbyudyjyhim un
unaH 66. YcraBa.

lNowTo je Moja 0AroOBOPHOCT, Y CKady ca MaHOATOM Koju Mu je popenvo Caset 3a Jbyacka npasa,
[a TPaXXUM Ja pasjacHUM CBe CllyYajeBe Ha Koje MU je CKpeHyTa nakHa, buna bux BaM 3axsanHa
Ha BaLLMM 3ana)arbiMa o cnepehnM NuTammMa:

1.MonuMo HaBeguTe cBe pomaTHe MHdopMauuvje u/unn KoMeHTap(e) Koje MoXpa mMMaTe o rope
HaBe[.EeHWUM MTakbMMa.

2.Yaumajyhu y 063vp obasese Bnape Bawe EkceneHuuje npeMa rope HaBefeHUM CTaHOApauMa
MeRyHapogHoOr npaBa O JbyACKMM MpaBuMMa, UM y CBETNYy rope HaBeAeHUX HeJoCneqHOCTU
lMpepnoxeHnx aMaHgMaHa ca TakBuM obaBesaMa, MonvMo Bac pa poctaesute uHopMmauumje o
KopaLMa Koje MoxKe npefy3eTu ga bu ce Takse He0CNegHOCTU OTKSIOHUNE Kako 6y [MpepnoxeHe
u3MeHe u gonyHe bune y cknagy ca MeflyHapogHWUM CTaHJApAUMA Sby ACKUX NMPaBa;

3.MonuMo pocTaBuTe CBe MHopMaLyje 0 NpeocTanuM dasama 3aKoHOLABHOr MPoLEeca y Be3u ca
NpeyIOKEHUM aMaHOgMaHuMa, YKibydyjyhu nnaHoBe Bawe Brape 3a parbe KoHcynTauuje ca
LIMBUITHUM OPYLUTBOM M 3aMHTEPECOBaHMM rpynama.
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C nowroBarbeM oxpabpyjem Bnapgy Bawe EkceneHuuje pa npeucnMta rope MOMEHYTO
3aKOHOJABCTBO Kako 6y ce ycknapwuna ca MelyHapopHWM HopMaMa M CTaHOApavMa Jby[CKuUX
npaea. Kao peo oBor npoieca, nosveaMo Bnapy Bawe EkceneHuuje ga cnposefe pgarse NoTryHe U
LLMPOKe, MHKITy3MBHE U CMUCNeHe KoHcynTaumje o [pepfiokeHUM aMaHgMaHWMa, YKibydyjyhn
LMBWNHO OPYLITBO M CTPyYHbaKe 3a MpaBa AeTeTa M MeHTanHo 3ppasrbe. HaumoHanHu 3aKkoHu u
ypenbe Tpeba pga nowmyjy, WTKUTE U UCMyHABajy Jbyacka npasa. CtojuM BaM Ha pacnonaramy 3a
Buno KakBy TEXHUUKY eKcriepTuay Koja BaM je notpebHa y oBoM rnogyxBaty, yKrbyuyjyhu byayhy
TeXHW4Ky noMoh y Be3u ca oba oBa lNpepfiokeHa aMaHOMaHa, Kao M LLMPEM 3aKOHY, KOju ce TuYe
rMpaBa CBaKora Ha HajeuLM Moryhv cTaHaapg, pU3nUKor U MeHTanHor 30paBrba.

OBO caorTeHe, Kao KOMEeHTap Ha 3aKoHe, Mponvce Unu MosMTUKe Koje Cy y npouecy ycBajakba
WK cy HelaBHO YCBOjeHe, Kao M CBakKu oarosop Koju pobujete on Bnape Bawe ExkceneHuuje 6uhe
jaBHO ob6jaBrbeH nMyTeM Beb CTpaHMUEe 33 U3BELUTaBaHE O CAOMWTeHUMa HAKoH 48 catn. OHa he
Takohe HaKHapgHo 6uTK JocTynHa y yobuuajeHoM mUsBelLTajy Koju he 6utu npepctasbeH Casety 3a
JbyfCcKa npasa.

C nowToBarbeM,
Tlaleng Mofokeng

CrieumjanHum nsBecTunal, 3a NpPaBo CBaKora Ha HajBuULLM Moryhn cTaHpapg, (Y3UUKOr U MeHTasnHor
3[paBrba
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His Excellency

Mr. Ivica Daci¢

First Deputy Prime Minister and Minister for Foreign Affairs of the Republic of

Serbia

Mandate of the Special Rapporteur on the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health

Ref.: OL SRB 3/2023

(Please use this reference in your reply)

26 December 2023

Excellency,

| have the honour to address you in my capacity as Special Rapporteur on the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health, pursuant to
Human Rights Council resolution 51/21.

In this connection, | would like to bring to the attention of your Excellency'sGovernment
information we have received concerning amendments to the Law on the Protection of Persons
with Mental Health Disabilities (Official Gazette RS” no. 45/13), proposed by your Excellency's
Government that if adopted, may impinge on the enjoyment of the right of everyone to the highest
attainable standard ofphysical and mental health, among other human rights of the impacted
persons.

| would like to share several observations and comments about this legislation to ensure the
compliance of these norms with the Republic of Serbia’s obligations under international human
rights law, in particular those contained in the International

Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the Rights of the
Child (CRC), and the Convention on the Rights of Persons with Disabilities (CRPD). | have strong
reservations that the proposed amendments, if adopted, would have a negative impact on the
rights of the affected persons,particularly the rights of children and persons with mental
disabilities.

Please note that nothing in this letter should be interpreted in a way to suggest that | am in
agreement with the approach of the existing Law on the Protection of Persons with Mental Health
Disabilities as it stands, rather that this letter specifically focuses on the proposed amendments
to that law, as opposed to concerns with the broader law itself. The UN Committee on the Rights
of Persons with Disabilities has already expressed concern regarding Law on the Protection of
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Persons with Mental Disabilities (“the Law”), stating that this underlying law permits the
deprivation of liberty on the basis of impairment and provides for involuntary hospitalization and

forced institutionalization of children and adults with intellectual and/or psychosocial disabilities.
The Committee urged your Excellency’'s Government to repeal this

underlying law and “prohibit impairment-based detention of children and adults with disabilities,
including involuntary hospitalization and forced institutionalization...”.1

Background

Amendments have been proposed to the current Law on the Protection of Persons with Mental
Health Disabilities (“the Law”), that will be considered for adoption at a future date.

On 3 May 2023, a thirteen-year-old boy attacked the Vladislav Ribnikar elementary school in
Belgrade with firearms, killing nine children, eight girls and one boy, and one adult male. Another
six children and one teacher were injured.

In the aftermath of this tragedy, on 20 July 2023, the Ministry of Health proposed amendments
(“the Proposed Amendments”) to the Law. Between 20 July-9 August 2023 there was a period of
consultations on the Proposed Amendments.

On 6 October 2023 the Ministry of Health sent the Proposed Amendments to the Law to the
Protector of the Citizens of Serbia, the national Ombudsperson. On 17 October the Ombudsman
made his opinion available on his public webpage. We are not yet aware of a Government
response to his opinion.

| understand these draft amendments will go before the parliament for the discussion and
adoption process at a yet to be determined date in the future.

General observations

The Proposed Amendments as drafted would have a negative impact on the human rights of the
affected persons, particularly the rights of children and persons with mental disabilities. If
approved, the Proposed Amendments would allow the indefinite detention of children below 14
years old, the minimum age of criminal responsibility, in psychiatric facilities.

The Proposed Amendments to the Law would mainly impact children who have committed acts
punishable by the Criminal Code with imprisonment for no less than 10 years, but who are not
criminally liable as they are under 14 years of age, as well as persons with mental health
difficulties and disorders.

The Proposed Amendments include a proposal that children who are not yet of an age to be
criminally responsible when they commit a crime that would otherwise] carry a sentence of at
least ten years of imprisonment, would now, according to amendments to Article 1, new
paragraphs (4) and (5) would, if due to a manifested mental disorder, and are deemed to pose a
serious danger to others, be detained in a specialized organisational part of a psychiatric
institution, of closed type, and with security.
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1 UN CRPD, Concluding Observations Serbia, 23 May 2016 at para.s 25-26.
3International human rights law

While the primary focus of this letter is from the perspective of the right of everyone to the
highest attainable standard of physical and mental health, the Proposed Amendments raise a
breadth of human rights concerns including the detention of children, detention of persons with
mental disabilities, punishment when

not criminally responsible, punishment without a fair trial, and related legal rights, indefinite
detention and/or not clearly defined duration for detention, restrictions on visitation and social
contact, particularly for children, lack of institutional safeguards, and appropriate specificity of
treatment and institutions, framework for decision making regarding children and persons with
mental disabilities, and adequacy of consultation processes, and the right to education inter alia.
They do not meet therequired standards of international human rights law including those set out
in theUniversal Declaration of Human Rights (UDHR), the Convention of the Rights of the Child
(CRC), Convention on the Rights of Persons with Disabilities (CRPD), the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the International
Covenant and Civil and Political Rights (ICCPR) and the International Covenant on Economic,
Social, and Cultural Rights (ICESCR).

As expressed by the former Special Rapporteur on the right to the highest attainable standard of
physical and mental health in his final report to the General Assembly, “the right to health can be
fulfilled only when all other rights are respected and protected, and that advancing other rights
promotes the right to health”.2 The Proposed Amendments as they stand are inconsistent with
the State’s international human rights obligations.

The Proposed Amendments adopt a medicalized approach to persons, including children with
mental disabilities, as opposed to a human rights-based approach. They do not contemplate
necessary rehabilitation and inclusion of persons with disabilities in their community, contrary to
the norms set out in international law, including the CRPD. The Proposed Amendments appear not
only to detain a child in this situation indefinitely, but to also limit their inclusion in the
community, in their family life, and restrict their access to education and participation in
everyday life, inter alia.

This exceptional legal regime contemplated by the Proposed Amendments is based on the
perceived mental health condition of the child. There are also concerns that the Proposed
Amendments may contribute to the discrimination of children with mental disabilities, including
stigmatization faced by these children. The Proposed Amendments do not seem to contemplate
other reasons for what would otherwise be criminal behaviour, such as previous trauma, abuse,
or exploitation suffered. They do not contemplate prevention or any type of early intervention for
children at risk ofsuch behaviour, nor any kind of assessment and rehabilitation to ensure the
child understands the consequences of their behaviour. Similarly, they do not envision a measure
that would contribute to the effective identification of children and youth at risk, nor referral to
adequate and timely intervention.

In the former Special Rapporteur on the right of everyone to the highest attainable standard of
physical and mental health’s report on the critical role of the
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2 A/75/163 at para. 17.

4social and underlying determinants of health in advancing the realization of the right to mental
health, he specifically recommended States to take steps towards the full elimination of
institutional care for children, with a special focus on eliminating theinstitutionalization of young
children, with or without disabilities.”

3Specific observations
Detention of children

Relevant to the Proposed Amendments are the applicable standards related to the deprivation of
liberty of children under international human rights law, including the Convention on the Rights
of the Child (CRC), to which the Republic of Serbia became party on 12 March 2001, and other
relevant standards such as the United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (the Beijing Rules) and the United Nations Guidelines for the Prevention of
JuvenileDelinquency (the Riyadh Guidelines).

In the report of the former Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, the former Special Rapporteur noted
that the scale and magnitude of children’s suffering in detention and confinement called for a
global commitment to the abolition of child prisons and large care institutions, alongside scaled-
up investment in community- based services.

4 As guaranteed by the International Covenant on Civil and Political Rights, to which the Republic
of Serbia became a party on 12 March 2001, all people have the right not to be arbitrarily deprived
of their liberty.

9 This is of particular concern for children, who upon arrest, should only be detained as a last
measure and for the shortest amount of time possible, with regular reviews that are aimed to
non- institutionalization as guaranteed by Article 37 of the CRC and explained in the Committee
on the Rights of the Child’s General Comment No. 10 (2007). In its concluding observations to the
Republic of Serbia in 2017, the CRC urged your Excellency’s Government to bring its laws in line
with this principle, and that in cases where detention was unavoidable, to ensure that detention
conditions are compliant with international standards, including with regard to access to
education and health services.

6 The Proposed Amendments do not provide for education, treatment, or rehabilitation of children
institutionalized under Article 12(4).

Article 12 new paragraph (4)

3 A/HRC/41/34 at para. 96.
4 A/HRC/38/36, para. 53.
5ICCPR, Article 9.

6 Concluding observations on the combined second and third periodic reports of Serbia,
CRC/C/SRR/CN/2-3 1T
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March 2017 at para. 65.

9"Psychiatric evaluation, i.e. course diagnostics, disease monitoring diagnostics and treatment,
the duration of which cannot be predicted in advance, of children who are not criminally
responsible at the time criminal offences were committed and which are recognised by law as
criminal offences for which a sentenceof at least ten years of imprisonment is prescribed, which,
due to manifested mental disorder, pose a serious danger to others, is carried out in a special
organisational part of a psychiatric institution, of closed type and with special security.”

Article 12, new paras (4) and (5)

The new subparagraph 12 (4) proposes detention of children, who are too young to be held
criminally responsible, yet committed offences that hold a sentence of at least ten years
imprisonment, when they are deemed to post a serious danger to others, due to a manifest
mental disorder, in a special organisational part of a psychiatric institution, of a closed type and
with special security.

The Proposed Amendments violate Article 37 of the CRC, as no child shall be arbitrarily deprived
of their liberty and any arrest, detention, or imprisonment shall be used only as a measure of last
resort and for the shortest appropriate period of time.7

The Human Rights Committee has also stated that a child may be deprived of liberty only as a
last resort and for the shortest appropriate period of time. In addition to the other requirements
applicable to each category of deprivation of liberty, the best nterests of the child must be a
primary consideration in every decision to initiate or continue the deprivation. It has found that
the placement of a child in institutional care amounts to a deprivation of liberty within the
meaning of Article 9 and that a decision to deprive a child of liberty must be subject to periodic
review of its continuing necessity and appropriateness. The child has a right to be heard, directly
or through legal or other appropriate assistance, in relation to any decision regarding a
deprivation of liberty, and the procedures employed should be child-appropriate. The right to
release from unlawful detention may result in return to the child's family or placement in an
alternative form of care that accords with the child’s best interests, rather than simple release
into the child’'s own custody.

New Article 12 (&) refers to the establishment and running of the special organizational part of a
psychiatric institution, of a closed type and with special security. As drafted, there is a lack of
focus on the rights of the child, including their access to quality medical attention, inter alia. This
type of indefinite detention without proper access to rehabilitation, adequate medical care
including psychiatric and psychosocial treatment, is incompatible with the enjoyment of the right
to everyone to the highest attainable standard of physical and mental health, and as previously
found by the European Court of Human Rights, is not compatible with human dignity.

The Proposed Amendments run contrary to another relevant standard are found in Article 37 of
the CRC, which also holds that any deprivation of liberty should be done in a manner that takes
into account their needs relative to their age.

They do not state that, if a child below the age of criminal responsibility commits an act
punishable by the Criminal Code, it is necessary to carry out an assessment of the child's
evolving capacities, which is crucial for assessing the extent to which the child understands the
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significance and consequences of the committed act and is necessary for determining
appropriate measures and for planning an adequate treatment.

7 Convention on the Rights of the Child, Article 37(h).
6 Under article 3(3) of the CRC, State Parties have an obligation to ensure that

institutions responsible for the care or protection of children, such as those outlined in the
Proposed Amendments, particularly Article 12 (4), shall not only take the best interests of the
child into account, but also conform with the standards established by competent authorities,
particularly in the areas of safety, health, in the number and suitability of their staff, as well as
competent supervision. The UN Committee on the Rights of the Child has recommended to the
Republic of Serbia that it strengthen efforts to ensure the best interests of the child are taken
into account in all legislative, administrative and judicial proceedings and decisions and in all
policies, programmes and projects that are relevant to and have an impact on children.8

Any legislation regarding the detention of children should be done in accordance with internally
accepted standards such as the UN Rules on the Protection of Minors Deprived of Freedom, and
regionally applicable standards such as those of the Council of Europe Committee for the
Prevention of Torture and Inhuman or Degrading Treatment (CPT). It is imperative that the
institutions, thresholds used, and protocols that will be applicable to children who fall under
these Proposed Amendments be clearly delineated by law and meet international human rights
standards.

Detention of children not criminally responsible In its General Comment No. 24 (2019) on
children’s rights in the child justice system, the UN Committee on the Rights of the Child states
that under article 40 (3) of the Convention, States parties are required to establish a minimum
age of criminal responsibility. While the article does not specify the age, the Committee recalls
that over 50 States parties have raised the minimum age following ratification of the

Convention, and the most common minimum age of criminal responsibility internationally is 14
years old, as it is in the Republic of Serbia. In its General Comment No. 24 (2019) on children’s
rights in the child justice system, the UN Committee on the Rights of the Child the Committee
raises its concern about practices that permit the use of a lower minimum age of criminal
responsibility in cases where, for example, the child is accused of committing a serious offence.9
Such practices are usually created to respond to public pressure and are not based on a rational
understanding of children’s development. The Committee strongly recommends that States
parties abolish such approaches and set one standardized age below which children cannot be
held responsible in criminal law, without exception.

Whether the Proposed Amendments explicitly bring these children under the juvenile justice
system, in practice that is the case as they are being institutionalized for criminal behaviour
while not criminally responsible while not being provided all the legal rights and safeguards of
the child justice system, while these children are even younger and in a more vulnerable
situation than those of an age to be found criminally responsible.

R |INCRC _Concludina Nhearvatinne Ranuihlic nf Sarhia 7 March 2017 at nara 25
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9 CRC, General Comment no. 24 (2019) on children’s rights in the child justice system, at para. 25.

TThe Proposed Amendments effectively punish the child with indefinite detention, without access
to all legal rights guaranteed by international human rights law, including those specifically
guaranteed to children under Article 40 of the Convention on the Rights of the Child. They
effectively render a child who is under the minimum age of criminal liability, while not sentenced
under the formal child justice system, penalized under another legal regime, the existing Law on
the Protection of Persons with Mental Disabilities.

The new subparagraph 12(4), and the legal framework more broadly seem to detain children who
are too young to be held criminally responsible, but deemed to have committed a serious crime,
to one of the most severe punishments available to those found guilty of these crimes, without
even having had a fair trial, nor considerations for mitigating circumstances as would be the
case in sentencing after atrial.

While these children are too young to be criminally responsible, the Proposed Amendments have
a punitive element, and lack necessary rehabilitative or supportive elements. In its concluding
observations of 2021, the Committee Against Torture expressed concern at the lack of
rehabilitative and educational programmes for children deprived of their liberty in correctional
institutions in the Republic of Serbia, as well as reports of ill-treatment, and recommended your
Excellency’'s Government to strengthen same.10

Punitive policies to address situations where children are not criminally liable undertake
criminal behaviour contravene the spirit of the international framework for children’s rights,
including the principle of non-discrimination under the International Convenant on Economic,
Social, and Cultural Rights, and other legal instruments.

Furthermore, in its General Comment No. 24 (2019) on children'’s rights in the child justice system,
the UN Committee on the Rights of the Child explains that children with developmental delays or
neurodevelopmental disorders or disabilities should not be in the child justice system at all, even
if they have reached the minimum age of criminal responsibility.11 If not automatically excluded,
such children should be individually assessed.

Specific concerns related to the issue of detention of Children with mental Disabilities The
Proposed Amendments touch on various areas of the human rights of children with mental
disabilities, particularly with regards to freedom and security of the person, freedom from
torture or cruel, inhuman or degrading treatment or punishment, and the right to independent
living and inclusion in the community, as guaranteed under international law, including the
Convention on the Rights of Persons with Disabilities.12 In its review of the Republic of Serbia in
2016, the Committee on the Rights of Persons with Disabilities expressed concerns regarding the
Law itself in relation to these rights, and urged your Excellency’'s Government to strengthen
efforts to deinstitutionalize children, particularly those with intellectual and/or psychosocial
disabilities.

10 UN Committee Against Torture, Concluding observations on the third periodic report of Serbia,

CAT/C/SRB/CO/3, 20 December 2021, paras. 23-24.

L 1 General Camment hn 24 at nara 28
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12 CRPD, Articles 14, 15, 19.
.13 The Proposed Amendments run contrary to these concluding observations.

In the former Special Rapporteur on the right of everyone to the highest attainable standard of
physical and mental health’'s report on the critical role of the social and underlying determinants
of health in advancing the realization of the right to mental health, he found that
institutionalization and other forms of coercion are unacceptably widespread in mental health-
care systems, and that especially in cases of persons who are diagnosed with mental health
conditions, often do more harm than good.14

Persons with disabilities, including children with disabilities, including mental disorders, have the
right to not be deprived of their liberty arbitrarily and to live in the community.15 Article 14 of the
CRPD explicitly states that persons with disabilities should not be deprived of their liberty
arbitrarily, and that existence of a disability shall in no case justify a deprivation of liberty. A
“manifested mental disorder” as delineated in subparagraph 12(4) of the Proposed Amendements
is not an acceptable reason in and of itself for detention of an individual, even more so for a child.

In its General comment No. 35 on Article 9 (Liberty and security of person) of the International
Covenant on Civil and Political Rights, to which Serbia became a party on 12 March 2001, the
Human Rights Committee emphasized the harm inherent in any deprivation of liberty and also the
particular harms that may result in situations of involuntary hospitalization and stated that1é
States parties should revise outdated laws and practices in the field of mental health in order to
avoid arbitrary detention.

The existence of a disability shall not in itself justify a deprivation of liberty but rather any
deprivation of liberty must be necessary and proportionate, for the purpose of protecting the
individual in question from serious harm or preventing injury to others. It must be applied only as
a measure of last resort and for the shortest appropriate period of time and must be
accompanied by adequate procedural and substantive safeguards established by law.

The Proposed Amendments if adopted, would seem to then be using the Law on the Protection of
Persons with Mental Disabilities, for punitive purposes. The Proposed Amendments also seem to
infer a mental disorder due to the behaviour of the child in question, and then institutionalize that
child for same. In its guidelines on Article 14 of the CPRD on liberty and security of the person,
the Committee advises that involuntary institutionalization on the grounds of impairment or
associated circumstances such as presumed “dangerousness” or other factors is often caused or
increased by a lack of disability specific support services.

In its 2016 country review of the Republic of Serbia, the Committee on the Rights of Persons with
Disabilities expressed deep concern at the number of children living in institutions, particularly
those with intellectual disabilities.17 The Proposed Amendments directly impact children with
mental disabilities, and this intersectionality places them in an even more vulnerable situation. In
its General

13 UN Committee on the Rights of Persons with Disabilities, Republic of Serbia, 23 May 2016 at
para. 14.

14 A/HRC /M /RA at nara 9A
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15 CRPD Articles 14, 19.
16 ICCPR, General comment No. 35 on Article 9 (Liberty and security of person).

17 UN Committee on the Rights of Persons with Disabilities, Republic of Serbia, 23 May 2016 at
para. 13.

9Comment No. 9 (2006) on the rights of children with disabilities, the UN Committee on the Rights
of the Child stated deprivation of liberty should only be applied if necessary, with a view to
providing the child with adequate treatment for addressing his or her problems which have
resulted in the commission of a crime and the child should be placed in an institution that has the
specially trained staff and other facilities to provide this specific treatment. In making such
decisions the competent authority should make sure that the human rights and legal safeguards
are fully respected.18 In its 2022 country review, the Committee of the International Covenant on
Economic, Social, and Cultural Rights made similar findings. There is no preventative nor
rehabilitative framework to the proposed scheme.

The Republic of Serbia also received similar recommendations from states in its Universal
Periodic Review report of 2022, including the need to harmonize laws and policies in mental
health with international standards, and investing in mental health services in the community,
with the aim of eliminating stigma and discrimination, and the deinstitutionalization of persons
with psychosocial disabilities, inter alia. Your Excellency's Government also received specific
recommendations regarding the need to reduce the number of institutionalized children and
ensuring sufficient support for children with disabilities, including mental disabilities to live in

their communities. The Proposed Amendments run contrary to these recommendations.

In its 2021 review of the Republic of Serbia, the UN Committee Against Torture expressed regret
at the lack of progress in addressing concerns regarding involuntary confinement of persons
with mental and psychosocial disabilities in psychiatric institutions, and particularly poor living
conditions and inadequate access to healthcare, education, and rehabilitation for children with
disabilities in residential care who they stated are exposed to cruel, inhuman, and degrading
treatment without redress.19

Serbia became a party to the International Covenant on Economic, Social and Cultural Rights
(ICESCR) on 12 March 2001. Article 12 of the ICESCR guarantees the right to everyone to the
enjoyment of the highest attainable standard of health. In General Comment No. 5 of the
Committee on Economic, Social and Cultural Rights on Persons with disabilities, the Committee
notes that States should ensure that persons with disabilities, particularly infants and children,
are provided with the same level of medical care within the same system as other members of
society. Similarly, such persons should be provided with rehabilitation services which would
enable them “to reach and sustain their optimum level of independence and functioning”. In its
2017 concluding observations to the Republic of Serbia, the UN Human Rights Committee noted
concern regarding the forced placement of large numbers of persons with mental, intellectual,
and psychosocial disabilities in medical institutions, isolation and forced treatment, and
recommended your Excellency’s Government to both implement a policy of deinstitutionalization
and to ensure that any decision to “isolate, place or treat persons with mental, intellectual and
psychosocial disabilities is made after a thorough medical assessment, that any restrictions are
legal, necessary and proportionate to the individual circumstances...”.
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The Convention on the Rights of Persons with Disabilities, which Serbia ratified on 31 July 2009,
guarantees the rights to independent living and being included in the community. The UN
Committee on the Rights of Persons with Disabilities has emphasized that children should not be
separated from their parents, the decision is subject to judicial review, in accordance with
applicable law and procedures, and that this separation is necessary for the best interests of the
child, and that such children must be afforded special protection by the State. In its General

Comment no. 5(2017) on the Rights of Persons with Disabilities on living independently and being
included in the community, it also said that States shall ensure alternative care for such children,
in accordance with their laws.21 In its

General Comment No. 5, the Committee emphasized that support services must be designed to
support living in the community, and prevent isolation and segregation from others. In its 2016
country review of the Republic of Serbia, the Committee on the Rights of Persons with Disabilities
urged your Excellency’'s Government to prohibit, inter alia, the isolation of children with
disabilities, which it considers to be cruel, inhuman, or degrading treatment.22

The Proposed Amendments seem to infer that any criminal behaviour undertaken by a child
under 14 years of age is due to a “manifested mental disorder” and at the same time infer that as
a result of this they are a danger to the public. This characterization as drafted can lead to
stigma and discrimination against persons with mental disabilities, and runs contrary to the right
to non-discrimination under the

International Covenant on Economic, Social, and Cultural Rights, inter alia. The new subparagraph
(2) in Article 38 seem to limit the rights of children with mental disabilities in detention even
further than those of adults with mental disabilities. Relatedly, there is no explicit reference to
educational training for children, only for vocational training which new paragraph 38(2) limits
for children institutionalized under Article 12.

Article 38 new paragraph 2

"Exceptionally from paragraph 1 of this Article, the children placed in an institution referred to in
Article 12, paragraph 4 of this Law do not have the rights referred to in paragraph 1, points 4) and
5) of this Article." In its General Comment its General comment No. 1 (2014) Article 12 on equal
recognition before the law, the UN Committee on the Rights of Persons with Disabilities explains
that States parties must abolish policies and legislative provisions that allow or perpetrate
forced treatment, as it is an ongoing violation found in mental health laws across the globe,
despite empirical evidence indicating its lack of effectiveness and the views of people using
mental health systems who have experienced deep pain and trauma as a result of forced
treatment. Further, in its General Comment No. 6 (2018) on equality and non-discrimination, the
Committee notes that persons with disabilities can be disproportionately affected by violence,
abuse and other cruel and degrading punishment, which can take the form of restraint or
segregation as well as violent assault. It states that the Committee is particularly concerned
about certain acts committed against persons with disabilities, including children on the grounds
of impairment, which by definition are discriminatory:
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separation of children with disabilities from their families and forced placement in

21 CRPD, General Comment No. 5 (2017) on living independently and being included in the
community.

22 UN Committee on the Rights of Persons with Disabilities, Republic of Serbia, 23 May 2016 at
para. 28.

TNinstitutions; deprivation of liberty;, torture or cruel, inhuman or degrading treatment or
punishment; violence; and the forced treatment of persons with disabilities inside and outside of
mental health facilities. It reiterates that States parties must take all appropriate measures, to
provide protection from and prevent all forms of exploitation, violence and abuse against persons
with disabilities.23 Indefinite or unclear duration of detention

New Article 35a

“Exceptionally from Article 30 and Articles 33-35 of this Law, the decision to place a child in a
psychiatric institution without the child's consent referred to in Article 12, paragraph 4 of this
Law is made without restrictions regarding the duration of the placement, with the court being
obliged to review the fulfillment of conditions for further placement and treatment every six
months.”

New Article 35a allows for institutionalization of a child, without a defined time period. On its
face, this could lead to the indefinite detention of children. From the information received it
seems the lack of an initially defined time period is an exception to the Law, which normally
provides for involuntary confinements of one month, three months, or six months. There is no
provided justification for this exception for children, which places them in a worse position than
for other persons institutionalized under this framework.

Further it does not appear to contemplate the foundational principles of best interests of the
child and the right to express their own views in all matters affecting them, as laid down in the
Convention of the Rights of the Child.24 As expressed by the

UN Committee on the Rights of the Child in its General Comment 14 on the right of the child to
have his or her best interests taken as primary consideration, the best interests of the child are
of particular importance in legislative changes that will directly affect children.

There is little in the way of safeguards provided for in the Proposed Amendments, while the
impact on the life of a child in this situation is severe, equating to the deprivation of their liberty.
Further, there is no provision to ensure adequate legal representation for children throughout
this process, nor does it allow for a hearing in which the child could express their views, though
this is a procedural right guaranteed under Article 30 of the Constitution of the Republic of Serbia
in relation to detention and criminal proceedings. The scheme provided for under the

Proposed Amendments is a detention process, the children in question would be deprived of their
liberty. The UN Committee on the Rights of the Child has previously nexpressed concern that
children in alternative care and children with disabilities in the Republic of Serbia are often not
consulted in matters that concern them,25 and that alternatives to detention were not being
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implemented.26 With regards to the child justice system, it recommended that your Excellency’s
Government:

(c) Ensure that alternative measures to detention, such as diversion,

probation, mediation, counselling or community service, are fully implemented

23 General comment No. 6 (2018) on equality and nondiscrimination at para. 56.
24 CRC Articles 3,12.

25 CRC, Concluding Observations, Republic of Serbia, 7 March 2017 at para. 28.

26 CRC, Concluding Observations, Republic of Serbia, 7 March 2017 at para. 64.

12 wherever possible, and ensure that detention is used as a last resort and for the shortest
possible period of time and that it is reviewed on a regular basis with a view to withdrawing it; (d)
In cases where detention is unavoidable, ensure that detention conditions are compliant with
international standards, including with regard to access to education and health services.27

Further, regarding the six month delineated intervals, the duration of these intervals should be
set in close collaboration with experts in child psychiatry and psychology. In its General
Comment No. 24 (2019), the Committee on the Rights of the Child explained that where children
are deprived of their liberty, in accordance with the principle that it should be for the shortest
time possible, States parties should provide regular opportunities for early release, including into
the care of parents of other appropriate adults.28 Any institutionalization under this regime
should be undertaken by a qualified and independent child psychiatrist.

There is no information provided regarding the composition of the panel that would evaluate and
make decisions on the extended detention of the child. Of particular importance is that there is
participation of the child’s legal representation, the family, children’s health experts, and the
views of the child themselves should be taken into account. However, forced institutionalization
of children in this situation is contrary to applicable human rights standards in any case.

Restrictions to visitation

The Proposed Amendments include severe limitations to the child's contact with their community,
particularly through restrictions to visitation. Article 38a29 “Visits and contacts of a child placed
in a psychiatric institution referred to in Article 12, paragraph 4 of this Law with others, including
members of the immediate family, may be temporarily prohibited in case of a reasonable
suspicion that the child intends to obtain weapons or psychoactive substances, to collude about
escape, to plan the commission of a criminal offence, as well as when it is necessary to protect
the health and safety of the child or others or in case other particularly justified reasons so
demand.”

27 CRC Concluding Observations 7 March 2017 at para. 65.
28 General Comment No. 24 at para. 88.
New paragraph Article 38a in full:
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Visits and contacts of a child placed in a psychiatric institution referred to in Article 12, paragraph
4 of this Law

with others, including members of the immediate family, may be temporarily prohibited in case of
a reasonable suspicion that the child intends to obtain weapons or psychoactive substances, to
collude about escape, to plan the commission of a criminal offence, as well as when it is
necessary to protect the health and safety of the child or others or in case other particularly
justified reasons so demand.

The decision on the temporary prohibition of visits and contacts referred to in paragraph 1 of this
Article is adopted by the court in whose territory the seat of the psychiatric institution where the
child is placed is located, within three days from the date of receipt of the notification from the
psychiatric institution about the need for the temporary prohibition of visits and contacts referred
to in paragraph 1 of this Article. The notification must contain a justification of the reasons and a
proposal regarding the period of review of the decision regarding the prohibition, i.e. the duration
of the prohibition on visits and contacts.

The provisions referred to in Articles 28 and 37 of this Law shall be applied to the court
procedure referred to in paragraph 2. of this Article." 13

Proposed Article 38a restricts the right to visits and contact, including a temporary ban on visits
by members of the immediate family, as well as with other persons. Further, there is no time
limit prescribed for such a ban. This again would put children, who have not been found guilty by
a court of law nor sentenced, in an even stricter regime than adults who had been convicted of a
serious crime, and would place them at an even greater risk to their mental health. This is in
contravention of the basic principle and right to survival and development of the child under the
Convention on the Rights of the Child. These proposed restrictions on visitation also run contrary
to the standards of the Convention on the Rights of Persons with Disabilities, which includes
children with disabilities, who for example have the right not to have their private lives interfered
with, and the rights to live in the community.30

The UN Committee on the Rights of the Child has stated that every child deprived of liberty has
the right to maintain contact with his or her family through correspondence and visits.
Exceptional circumstances that may limit this contact should be clearly described in law and not
be left to the discretion of the authorities.31 Any such restrictions should be done according to
limits set out by law, and for the shortest time possible. All such limits must be prescribed by
law, and time-defined. This new paragraph runs contrary to the guiding principles of children’s
rights, and against the spirit of the rights guaranteed in Article 37(b) of the CRC which provides
that children deprived of their liberty “shall have the right to maintain contact with his or her
family through correspondence and visits, save in exceptional circumstances.” As mentioned
above, even children found guilty of a crime should only be detained as a measure of last resort
and for the shortest appropriate period of time.32 The Proposed Amendments do not even provide
for a maximum duration of the institutionalization.

According to the Committee on the Rights of the Child, any disciplinary measure is to be
consistent with upholding the inherent dignity of the child and the fundamental objectives of
institutional care. Disciplinary measures in violation of
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Article 37 of the Convention must be strictly forbidden, including corporal punishment, placement
in a dark cell, solitary confinement or any other punishment that may compromise the physical
or mental health or well-being of the child

concerned, and disciplinary measures should not deprive children of their basic rights, such as
visits by legal representative, family contact, food, water, clothing, bedding, education, exercise
or meaningful daily contact with others.33

Solitary confinement should not be used for a child. Any separation of the child from others
should be for the shortest possible time and used only as a measure of last resort for the
protection of the child or others. Where it is deemed necessary to hold a child separately, this
should be done in the presence or under the close supervision of a suitably trained staff member,
and the reasons and duration should be recorded.

30 CRPD, Articles 19, 22.

31 CRC General Comment No. 24 at para. 94.

32 CRC, Article 37. See Also CRC General Comment No. 10 (2007).
33 CRC General Comment No. 24.

14 The wording of this new subparagraph is also vague in its use of the child “intends to obtain
weapons or psychoactive substances..” providing overly broad discretion to authorities, further
limiting the rights of children in a way that will have a severe impact on them, and attempts to
address an issue that could be done in another manner such as ensuring visitors do not bring in
contraband items. There is a similar concern regarding the following; “or in case other
particularly justified reasons so demand’. Language on any such limitations should be clearly
defined, the use of “intends” does not clearly provide a threshold or how the institution would

determine the child has this intent.

Process of consultations on the proposed Amendments Access to health information is a critical
element of the right to health.

According to the information received, a Public Discussion Program on the Draft Law
Amendments regarding the protection of persons with mental disorders was established by
proposal of the Ministry of Health (“the Ministry”). The Ministry conducted a public consultation
from 20 July-9 August 2023 with representatives of the state, healthcare institutions, civil
society, and other interested stakeholders. The text of the Proposed Amendments was published
on the Ministry’s website and the public was able to submit comments and recommendations via
email or post.

From the information received, the documents related to the Proposed Amendments were
uploaded on the Ministry’s website on 20 July, but the announcement of public consultations was
only made on their website on 27 July and the public debate was on 28 July. Interested civil
society members were not otherwise timely informed of the public debate and therefore did not
participate in the debate and many only learned of the debate after it took place.
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On 28 July 2023 a roundtable was held. During the roundtable, Representatives of the Ministry
presented the Proposed Amendments, after which there was a discussion about proposals, and
comments and suggestions were made. Participants were asked to submit comments in writing
within the prescribed deadline.

Comments were then submitted by a range of civil society organizations, psychiatry and mental
health organizations, children’s organizations, and international organizations, inter alia. The
Ministry then considered these comments and a report by the Ministry of Health on its webpage
on 28 August.

It is crucial that consultations of such laws are open, broad, and transparent. They should allow
for full participation by the public, including civil society, particularly that they have adequate
information regarding the proposals, and time to review and respond in a comprehensive
manner. Subsequent reports should be made public and adequately contemplate comments
received during the consultations.

National legal framework

While this letter focuses on international human rights law, its bears noting that the Proposed
Amendments also seem to contravene the applicable national legal framework, including the
Constitution of the Republic of Serbia that expressly integrates its international legal obligations
into national law. These international obligations include international human rights law,
including the treaties that your

Excellency's Government has ratified including the above-referenced treaties. The Proposed
Amendments also seem to be in contravention with the rights of children as provided under
Serbia’s national legal framework, including its Constitution which provides in Article 64 that “a
child shall enjoy human rights suitable to their age and mental maturity” and that “a child shall
be protected from psychological, physical, economic and any other form of exploitation or abuse.”
More generally, the Proposed Amendments seem to run contrary to the guarantees of special
protection afforded to children under national law, including under Article 66 the Constitution.

As it is my responsibility, under the mandate provided to me by the Human Rights Council, to
seek to clarify all cases brought to my attention, | would be grateful for your observations on the
following matters:

1. Please provide any additional information and/or comment(s) you may have on the above-
mentioned issues.

2. Considering your Excellency’s Government obligations under the above-reference standards of
international human rights law, and in light of the aforementioned inconsistencies of the
Proposed Amendments with such obligations, please provide information on the steps it may take
to remediate such inconsistencies to bring the Proposed Amendments in line with international
human rights standards;

3. Please provide any information on the remaining stages of the legislative process with regard
to the proposed amendments, including your Government’s plans for further consultation with
civil society and concerned groups.
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| respectfully encourage your Excellency’'s Government to review the abovementioned legislation
to bring into line with international human rights norms and standards. As a part of this process
we urge your Excellency's Government to conduct further full and broad, inclusive, and
meaningful consultations on the

Proposed Amendments involving civil society and experts on children’s rights and mental health.
National laws and decrees should respect, protect and fulfill human rights. | am at your disposal
for any technical expertise you may require in this endeavour, including future technical
assistance on both these Proposed Amendments, as well as the broader law, with concerns to
the right of everyone to the highest attainable standard of physical and mental health.

This communication, as a comment on pending or recently adopted legislation, regulations or
policies, and any response received from your Excellency’s Government will be made public via
the communications reporting website after 48 hours. They will also subsequently be made
available in the usual report to be presented to the Human Rights Council.

Yours Sincerely,
Tlaleng Mofokeng
Special Rapporteur on the right of everyone to the enjoyment of the highest

attainable standard of physical and mental helth
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