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VYBop,

MocpepctBom CranHe Mucuje Penybnvke Cpbuje npu YH wn  pgpyrum  MeRyHapopgHWM
opraHusaumjaMa y YKeHeBU OOCTaBIbeH je YNUTHUK CrieuymjanHor nssectvoua YH 3a toprypy,
KojuM ce y cknagy ca Pesonyumjom YH CageTa 3a rbyjacka npasa 43/20 Tpaxe rpunosv apasa
ynanmua YH notpebHy 3a npunpeMy HeroBor M3BELLTaja Ha TeMy AYXXHOCTM [a Ce UCTpaxe
KpMBUYHA [ena ca efleMeHTMMA MyJeHa Y HaLMOHATHOM 3aKOHOAABCTBY M NMPaKCW.

OproBop je cauvrbeH Ha 6asu MHbopMaumja Koje Cy JOCTaBWIM MUHUCTapCTBO YHYTPaLLHMUX
nocnosa M Penybnnuko jaBHO TYXWMAWTBO, Kao M WHdopMauMja Kojuma pacrionaxe
MUHUCTaPCTBO 3a JbyACKa U MakbWMHCKA MpaBa U APYLUTBEHU Oujasor.




Oprosopu Peny6bnuke Cpbuje Ha YnuTHUK CrieupjanHor ussectvoua YH 3a TopTypy -
Jy>KHOCT foa ce UCTpaXke KpMBUYHA Jena ca eflieMeHTMMa MyyeHsa Y HaluMOHaNHOM
3aKOHOZ,ABCTBY M MpaKCcK

Peny6nuka Cpbuja patucnkosana je cee MellyHapogHe MHCTPYMeHTE KojuMa Ce Ha jacaH HauvH
nponucyje ariconyTHa 3abpaHa 3n0cTaB/bakba, Kao WTo cy EBporicka KoHBeHUMja 33 3aLLTUTY
JbYACKUX MpaBa M OCHOBHMX crobopa, MehyHapogHM MakT o rpafaHCKUM U MONUTUYKUM
npaevMa, KoHBeHUMja MPOTVMB Myuerba U OPYrUX CYPOBUX, HESBYACKUX WK MOHWKaBajyhnx
KasHu 1 nocTynaka u gp. 3abpaHa 3nocTaBrbakba NPeACcTaBba arncosyTHy HopMy MeRyHapogHor
obvyajHor npaBa WM nopgpasyMeBa 3abpaHy Myuyerba, HEYOBEYHOr WM MOHWxaBsajyher
nocTynakba WM KaXkrbaBakba (un. 3. EBponcke KoHBeHuuje 1 un. 7. M. Oakne, oacTynarbe of,
oBe 3abpaHe HWje AOMYLITEHO HU Y KaKBUM OKOMIHOCTMMA M HU Mo, KAKBUM YCNOBUMA U BaXU
yBEeK MU'y 0HOCY Ha CBe Jbyae.

HaupoHanHo 3akoHopaBcTBo Penybnuke Cpbuje CaHKUMOHWILE 3M0CTaB/baHe Yy CMUCHTY
HaBeOEHUX KOHBEHUMja, Tako WTo Yy KpMBMYHOM 3aKOHMKY MpOMUCyje KpuBWMYHA pena
MsHyhMBarbe Mckasa us unaHa 136. KpyBuyHOr 3aKoHMKa M 3n0CTaBbakbe U Myyerbe U3 YniaHa
137. KpuBuyHOr 3aKoHMKa.

OppepboM unmaHa 136. KpuBuuHor 3akoHuka (MsHyRuBarbe WcKasa), MponucaHo je
KPUBWUYHO [eJ10 Koje BpLM CNy)XBeHo nuue, Koje Y BpLuekby ciy)xbe ynotpebu cuny unm npethsy
WM Opyro HepoMnyLTeHo CPeacTBO MM HeJOoMyLWTeH HaYMH Y HaMepu Ja U3HYOM UCKa3 uin
HEeKy ApYry 13jaBy Of, OKPUBIBLEHON, CBE0KA, BELUTaKa UK Jpyror nvua.

3a ocHoBHM 06nMK M3 cTaBa 1. npepsuhieHa je KasHa 3aTBOpa of, TPU Meceua A0 MeT roavHa,
[OK je y CTaBy 2. OBOr YiiaHa NPOMUCaH KBanMUhMKOBaHM 065K aKo je usHyhuBarbe uckasa um
usjaBe npaheHo TELLKUM HaCWIbeM UM aKo Cy ycnep, usHyReHor uckasa HacTyruie HapoumTo
TelKe MocnepuLe 3a OKPUBIBLEHOr Y KPUBUYHOM MOCTYMKY, Y KOM cryyajy he ce yumHunal,
Ka3HUTK 3aTBOPOM 0f, ABe A0 AeceT roguHa.

Oppen6om unaHa 137. KpuBuuHor 3akoHMKa (3nocTaBmbakbe M Myyerbe) 3aKoHoAaBaL, npepsuha
CaHKLMOHUCaHe CBAKOM KO 3/10CTaB/ba Apyror UM npeMa Hemy MocTyna Ha HauuH KojuMm ce
Bpeha JbyACKO AOCTOjaHCTBO. 3a pasnuKy Of, KPUBUYHOr Aena u3 unaHa 136. K3, usspwmnal,
OBOI fenla MoXke BUTU CBaKO NuLLe, Kao U cnyxbeHo nuue y BpLuerby cnyxbe. HanMme, y ctasy 3.
OBOI YlaHa MPOMMCaHO je Aa ako Aeno us ctasa 1. u 2. yumHu cnyxbeHo nuue y BpLLeHsy
cnyxb6e, kasHuhe ce 3a geno 13 ctaea 1. 3aTBOPOM Of, TPM MeceLia [0 TPU ropMHe, a 3a AeNo U3
CTaBa 2. 3aTBOPOM Of, fiBE A0 AeCeT roguHa.

KpuBuuHO rorberbe 3a KpyMBUYHaA pena u3 vnaHa 136 u 137. KpBuuHor 3akoHuKa npegysuma ce
Mo cry>XbeHoj Oy>KHOCTM, LUTO 3HAYM Oa je jaBHWU TYXWunal, Yy CKafy ca HauvesioM neranureta
(un.6. 3akoHMKa 0 KPMBMYHOM MOCTYNKY) Ay)XaH Aa npefy3Me KPUBMUHO MoHberbe Kapa nocToje
OCHOBW CyMH:e O je YUMHeHO KPUBUYHO fero Win pa je oapeheHo ULe YUYMHUIO KPUBUYHO
[Leno 3a Koje ce FoHW 0 CyXX6eHoj Ay>KHOCTM.

3aKOHWMK O KPMBWMYHOM MOCTYNKYy Yy 4naHy 9, nop HasueBoMm 3abpaHa Myuyersa, HeYOBEYHOr
MocTynara M U3Hyfe nponucyje pa je 3abparbeHa U KaXHMBA CBaka MpUMeHa Myuersa,

3



HEYOBEYHO WM MOHWXKaBajyRer NocTyrnakba, cune, NpeTHe, NpuHyae, o6MaHe, MeaULIMHCKMX
3axBaTa M Apyrux CpefcTaBa KojuMma ce yTude Ha crnobofy Bosbe UM U3Hyhyje NpusHare unm
KakBa [pyra u3jaBa WM KakBa [pyra pagHba Of, OKPUB/LEHOr WM OPYror YyYecHUKa Y

MOCTYNKY".

OppenboM unaHa 16. ctaB 1. 3aKOHMKa O KPUBMYHOM MOCTYMKY, MPOMMCaHO je Aa ce cyacke
OfTyKe He MOry 3aCHMBaTK Ha JoKa3nMMa Koju Cy, HernocpeaHo Unu nocpegHo, camu o cebu umm
npemMa HaumMHy NpubaBrbakba Yy CYNPOTHOCTM ca YCTaBOM, OBUM 3aKOHWMKOM, APYrMM 3aKOHOM UIn
onwrenpuxsaheHuM npaBunMMa MefiyHapogHor mMpaBa M noTeBpheHuM  MehyHapogoHWUM
yroBopuMa, 0CMM Y MOCTYMKY KOju ce Boay 360r npubasrbakba TakBMX J0Kasa.

OppenboM unaHa 84. ctaB 1. 3aKoHMKa 0 KPUBMYHOM MOCTYTKY, MPOMMCaHO je Aa A0Ka3u Koju cy
NpuBaBrbeHU NPOTUBHO YrniaHy 16. cTaB 1. OBOr 3aKOHMKa (HE3aKOHWUTU [0KasM), He Mory GuUTU
KopyLReHW y KpUBUYHOM MOCTYTIKY.

3a nowroBarbe 3abpaHe Myyerba, HEYOBEYHOr MOCTyMakba M u3Hyge (unaH 9. 3KI), on 3Havaja
je v oppepba unaHa 69. ctaB 4. 3aKOHMKA O KPMBMYHOM MOCTYMKY, KOjOM ce mporucyje pa
yXariLeHo nvLe “Ma npaBo [a 3axTeBa fda ra 6e3 opgnarara npernega nekap Kora crobogHo
n3abepe, a aKo OH HWje JOCTyMaH, leKap Kora Ofapeam jaBHU Ty>Xunal, OfHOCHO CyA,

Mepe npouecHe 3awTuTe CBefoKa capgpXaHe cy y uiaHoeuma 102, po 112, 3akoHuka o
KPUBUYHOM MOCTYTKy. Y 0Be Mepe crapajy ocHoBHa 3awwmuTa (wnaH 102. 3KI), sawrura noce6Ho
oceT/buBOr cBepoka (unaH 103. u 104. 3KIM) u Mepe Koje ce opHoce Ha 3awmuheHor cBepoKa
(ynaH 105. po 112. 3KMN).

Wmajyhin y Bupy obasesy cnposoherba AeNoTBOPHE UCTpare y Cily4ajy HaBoOAaA O 3M10CTaB/bakby,
Peny6nnuko jaBHO Ty>KMnawmBo U MUHUCTaApPCTBO yHyTpalHbMx nocnoBa Pernybnuke Cpbuje -
CekTOp YHyTpaLLHe KOHTpone, y3 nogplky Mucuje OEBC y Cpbuju, 2017. rogmHe uspagunm cy
MeTtogonorujy 3a cripoBohjerse UCTpare y cny4ajeBUMa 3/10CTaB/bakba Of, CTPaHe rnonuuuje,
Koja je HaMerbeHa jaBHUM TY)XXMOLIMMa U NOSTULMICKUM Cy)KBeHULmMa.

MeTogonornja cappxu KOHKpeTHe Mperiopyke 3a jaBHe TY)XXKMOLE M MonMumjcke crykbeHuke
KOju MocTynajy y UCTpasu CrlyyajeBa 3/10CTaB/bakba, OQHOCHO paaHbe Koje Tpeba npepyseTty poa
6u mcTpara 6una penoTBOpH, Yy CKNaAy €a PaTU(MKOBaHUM MeRyHapooHUM [OOKYMEHTUM3,
npakcom EBponckor cypa 3a Jybyocka npaBa M ctaBoBuMa Komuteta 3a Jbyacka npasa
VjeourbeHnx Haumja u Komuteta npotue TopType YjeomreHVUX Haumja, Kao U rperopykama
EBponckor KoMuTeTa 3a cripevaBakbe Myuyerba M HEYOBEYHUX WM MOHWXKABAjyRUX KasHU Un
rocTynaka.

Mako ce Metopgororvja ogHOCM Ha UCTpary cryyajeBa HaBOOHOr 3/10CTaB/bakba Of, CTpaHe
MOJIMLMICKMX CNY)KBEHUKA, NOJbe HeHe NMPUMEHE MOXXE Ce MPOLLMPUTU HA UCTpary CBUX ApYrux
Cly4ajeBa 3/10CTaB/bakba Kafa Cy HaBOAHM U3BpLMOLM ciyxbeHa nuua.

MeTogonoruja ce nocebHo 6aBu NUTarbLMMa:

- Kapja HacTaje obaBesa ApxaBe fa crposefe UcTpary (UiM HeHW opraHu fo6ujy ,yBeprouBy
onTy>6y* UM NocTaHy CBECHW Aa MoCcToje jacHe MHOMUMje Aa je OOLI0 A0 3710CTaB/bakba, Kao U
[a TakBa obaBesa HWje yCnoB/beHa MopHoLeHeM Buno Kakee npujaee of, CTpaHe HaBogHe
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- KO cy cyb6jeKTu HafIeXKHU 3a CNpoBoferbe UCTpare y Crlyyajy 3/10CTaB/bakbka U Koja Cy HMXOBa
oBnawherba (UCTpary cnpoBoaM jaBHU Ty>XXWUNaL, KOjU M3Y3eTHO MOXe MOBEPUTU M3BpLUEHE
NojeavHUX [0KasHUX papHy CeKTopy YHyTpaLLHbe KOHTpOse);

- MWTakMMa HE3ABUCHOCTM WU HEMpUCTPAcHOCTU ucTpare (jaBHM TyXXMnaL, U MONMUMICKM
cnyx6ennum Cektopa yHyTpaluHe KoHTpone MVIT Koju ydecTByjy y uctpasu tpeba pa byay
He3aBUCHM Y OHOCY Ha SMLA YMjU Cy MOCTYNUM MpegMeT MUCTpare U HEenpuCTpacHU U ga Ta
He3aBUCHOCT He cMe BUTK caMo dopManHa Beh U (hakTUUKa, Kao U ga uctpary He Tpeba pa
BOAM jaBHU TY)XWUnaL, Koju je MocTyrnao wnu rnocTyrna vy npeaMeTy Y KojeM ce HaBogHa XPTBa
3/10CTaB/bakba MojaB/byje Kao OKPUBILEHU UMM CBEOK, Y KOM LM/bY Ce Yy CUTyauuju Kapa ce 'y
TOKY KPUMBUYHOI MOCTYMNKa M3Hece ,yBeprbMBa OMTyb6a“ unu noctoje jacHe uHouuMje pa je
OKPUB/bEHM UMW CBEAOK 3/10CTaB/baH, thopMupa nocebaH KpUBMYHWU MpedMeT Y KOMe ce Taksu
HaBOAM NPOBEPaBajy M y KoMe NOCTyna Apyry jaBHU TyXXunaLy),

- HEOMXOAHOCTU XUTHOT Mpefy3vuMarba CBUX JOKa3HUX pafHbi U Mepa, a HApouUTO AoKasa uunje
MPUKYN/bakbe KacHWje MoXe BUTU oHeMoryheHo UM 3HaTHO OTEXKaHO;

- MHopMaumjama Koje Tpeba da cagpxu KpMBMYHA NMpujaBa O 3M0CTaB/bakby KOjy CauMHbaBa
jaBHU Tyxxunay, y cnyyajy pa pobuje npujaBy o 3nocTaBibakby MM gohe o HerocpegHor
Ca3HaHba 0 TOMe 3 je HeKO NMLE 3/10CTaB/baHo;

- HauMHoM 06e36ehuBatba MaTepujanHUX OOKasa;

- NpaBWIMMa O cachyLLaHy OKPUBILEHOT,

- aHanu3e 1 oLeHe AoKasa.

MeToponornja capgpxv u nocebHa npaeBuna O WCNMTMBakby oLuTeheHor, OJHOCHO Koje
WHchopMaumje Tpeba npubaBUTU MPUIIMKOM UCMUTMBAHbA owwreheHor Koje 0b6aBrba UCKIbYYMBO
jaBHU Tyxwnau, Kao 1 Mpenopyky Aa YKOJMKO Cy 33 TO UCMYHEHU 3aKOHCKWU YCIOBM, jaBHM
Ty>xunau, ogpepym owreheHoM cTaTyc nocebHo oceTrbUBOr CBeoKa WM Ja TO 3aXTeBa of, CyAa,
Y KOM Crly4ajy ce npuMetbyjy nocebHa npasuna o UCMMTUBaHLY TakBOI CBEOKA

OnwruM obasesHuM ynyTcTBOM Penybnuukor jaBHor Tyxwuoua op 26.9.2017. ropuHe,
npepsuijeHo je Ja Cy jaBHU TyXXMOUM Oy)KHU Ja Y npeaMeTMMa Koju ce opHoce Ha uctpary
CNyvyajeBa 3M0CTaB/batba Of, CTPaHe MONMUMJCKUX cnyxbeHuKa, nocTynajy y cknagy ca
MeTtogonornjoM, a MMHUCTApPCTBO YHyTpalwrbMx nocnoBa je paHa 18.10.2017. rogmvHe poHeno
YnytcTBO 0 MeTogonoruju 3a cnpoBofjere UCTpare y CrlyvajeBMMa 3/10CTaB/bakba Of, CTPaHe
nonvuyje.

Y cknapy ca un. 224-233. 3akoHa O MONMUMjW, YHyTpallkby KOHTPOSY papa MOSMLMICKMX
cnyxbeHnka M Opyrux 3anocreHux y MuHucTapcTBy yHyTpawmsux nocnoea Bpuwm CekTtop
YHYTpaLLHe KOHTpOJe.

CekTOp YHyTpallHbe KOHTPOJIE, Y OKBUPY CBOje Ha[JIEXXHOCTH, U3MeRy ocTanor KOHTMHYMpaHo
npegy3vMMa M aKTMBHOCTM Kako BW CBaku cCryuyaj 3/0CTaB/bakba U Myuyersa 61O OTKPUBEH,
OOHOCHO KaKo 61 CBaKW yuMHUNaL, KpUBUYHOM Aena CHOCMO afieKBaTHe Mocneguue y 3aKOHOM
MpOMNMCcaHoj NpoLeaypy KPUBUYHOT FOHbEH:A.

VKONMKO Hap/IeHO jaBHO TYXWIALLTBO, Y CKIafy ca MOMEHYTOM MEeTOLO0sorvjoM, LOCTaBu
3axTeB 3a MpUKyr/bakbe MOTpebHMX obaBeluTerba y Cry4ajy MOCTojaHa OCHOBA CyMHse fa je
U3BPLUEHO KPMBMYHO [EN0 3/10CTaB/batba M Myyersa, CekTop yHyTpalkbe KoHTpone he kao
npyopuTETHE Npeay3eT aKTUBHOCTU U3 CBOje HAafJIeXKHOCTH, Y LMiby MPUKYr/bakba AoKasa 3a



yTBphuBare WHOMBUOYanHe KpPUBWUYHE OQFOBOPHOCTH, Y 3aKOHOM MpPOMMCaHOj Mpouenypu
KPVBUYHOT MOH:eHbA.

TakofRe, unaHoM 234. ctaB 7. 3akoHa 0 MONMUMjM NPOMMUCAHO je Aa YKONUKO NpuTyx6a cappxm
efieMeHTe KpUBUYHOI fena, o0 nputykbu ce, 6e3 opnararba, obaBeluTaBa HapJIEXHW jaBHU
Tyxwunay, CekTop yHyTpalkse KOHTPONe U pyKOBOAMIAL, OpraHv3auMoHe jeguHULe Y KOjoj
MPUTY>XXEHUK papy, Koju 0 HaBefeHoM obaBeLLTaBa NPUTYXXMOLLA.

Y thebpyapy 2018 rogmHe y MuHMCTapCTBY YHYTpaLUHMX nocnoBa gopmupaHa je Komucuja 3a
cnpoBohere CTaHgapaa MOMMUMICKOr MocTynama y obnactu npeseHuuje TopType. Komucuja
“Ma MaHpAT MaeHTMYaH MaHpaTy EBponckor KoMuUTeTa 3a cripeyvaBarbe MyveHsa U HeYoBEeYHOr
WK NOHWXaBajyher NoCTynaHa UK KakrbaBaksa.

HapnexHoct Komucuje ykrbydyjy cnpoBoherbe mperiopyka peneBaHTHUX MeRyHapogHuX
YrOBOPHUX Tesia, KOHTPOJY M HAA30p NpeaMeTa ca efleMeHTUMa MyYerba MM HEYOBEYHUX UIn
MOHWKaBajyhnX KasHM WNM MOCTyMaKa W3BPLUEHMX Of, CTPaHe MONMLMICKUX CIyX6eHnKa,
npepnarakbe HaCTaBHUX CappXaja U yyecTBoBaH:e y usBohery 0byka, cnposohierse [opaTHUX
obyka y 0BOj 061acTu, Kao U HafA30p Hap, MPUMMEHOM aKTa Koju perynuile noctynamse rnpema
[oBefeHUM 1 3apXKaHUM IMLMMA, Kao U npernopyKaMa 3alumuTHUKa rpahaHa.

UcTpary He Tpeba oa Boay jaBHU TYXXUNaL, KOjU je NMOCTyrao UM NnocTyrna Uy npeaMeTy Yy KojeMm
ce owreheHn (HaBOpHa XXPTBa 3M0CTaB/bak:a) MojaBrbyje Kao OKPUBIbEHW UM CBefoK. CxopHO
TOMe, aKo Yy TOKy 6Mno Kojer KpUBMYHOI MOCTYNKa HEKO U3Hece ,yBepsbuBy OMTYXOY* mnm
MocToje jacHe MHaMUMje Oa je OKPUBIBLEHU WU CBEOOK 3M0CTaBmbakka, hopMupahe ce nocebaH
KpMBUYHM NpepaMeT y KoMe Tie ce NpoBEpUTU TakBU HABOAYM M Y HeMy hie nocTynaT apyru jasHu

TyXXunaL,




1.

Responses of Republic of Serbia to the Questionnaire of the UN Special Rapporteur

for torture - Duty to investigate crimes with elements of torture in national
legislation and practice

The Republic of Serbia ratified all international instruments clearly prescribing absolute
prohibition of abuse, such as the European Convention for the Protection of Human Rights and
Fundamental Freedoms, International Covenant on Civil and Political Rights, Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, etc. The
prohibition of abuse is an absolute norm of the customary international law and means the
prohibition of torture, inhuman or degrading treatment or punishment (Article 3 of the
European Convention and Article 7 of ICCPR). Therefore, derogation from this prohibition is
not permitted under any circumstances and under any conditions whatsoever, and this
applies to all.

The national legislation of the Republic of Serbia sanctions abuse in terms of the mentioned
conventions, and in its Criminal Code prescribes the criminal offences of Extortion of
Confession in Article 136 of the Criminal Code and Ill-treatment and Torture in Article 137 of
the Criminal Code.

In Article 136 of the Criminal Code (Extortion of Confession) a criminal offence is prescribed
as follows: Whoever acting in an official capacity uses force or threat or other inadmissible
means or inadmissible manner with the intent to extort a confession or another statement
from an accused, a witness, an expert witness or other person.

For the basic type of offence referred to in paragraph 1, imprisonment of three months to five
years is foreseen, while paragraph 2 of this Article prescribes a qualifying offence if
extortion of confession or statement is aggravated by extreme violence or if extortion of
confession results in particularly serious consequences for the accused in criminal
proceedings, in which case the offender shall be punished with imprisonment from two to ten
years.

In Article 137 of the Criminal Code (Ill-treatment and Torture) the legislator foresees
punishing of whoever ill-treats another or treats such person in a humiliating and degrading
manner. In contrast to criminal offence referred to in Article 136 of the Criminal Code, the
offender may be any person, as well as a person in official capacity and discharge of duty.
Namely, paragraph 3 of this Article prescribes that if the offence specified in paragraphs 1
and 2 is committed by an official in discharge of duty, such person shall be punished for the
offence specified in paragraph 1 by imprisonment from three months to three years, and for
the offence specified in paragraph 2 by imprisonment of two to ten years.

Criminal prosecution for criminal offences referred to in Articles 136 and 137 of the Criminal
Code shall be undertaken ex officio, meaning that the public prosecutor, in accordance with
the principle of legality (Article é of the Criminal Procedure Code) shall conduct criminal
prosecution where there are grounds for suspicion that a criminal offence has been
committed or that a certain person has committed a criminal offence prosecutable ex officio.



The Criminal Procedure Code in Article 9, titled Prohibition of Torture, Inhuman Treatment and
Coercion, prescribes that any use of torture, inhuman and degrading treatment, force,
threats, coercion, deception, medical procedures and other means affecting the free will or
extorting a confession or other statement or action by a defendant or other participant in
proceedings, shall be prohibited and punishable.

Article 16 paragraph 1 of the Criminal Procedure Code prescribes that court decisions may not
be based on evidence which is, directly or indirectly, in itself or by the manner in which it was
obtained, in contradiction to the Constitution, this Code, other law or generally accepted rules
of international law and ratified international treaties, except in court proceedings conducted
in connection with the obtaining of such evidence.

Article 84 paragraph 1 of the Criminal Procedure Code prescribes that evidence collected
contrary to Article 16 paragraph 1 of this Code (unlawful evidence) may not be used in
criminal proceedings.

For the observance of the prohibition of torture, inhuman treatment and coercion (Article 9 of
CPC), Article 69 paragraph 4 of the Criminal Procedure Code, prescribing that the arrested
person shall be entitled to demand that he/she be examined without delay by a physician of
his/her own choosing, and if that physician is not accessible, by a physician designated by the
public prosecutor or the court, is of importance as well.

Measures of witness protection are contained in Articles 1020112 of the Criminal Procedure
Code. These measures include basic protection (Article 102 of CPC), protection of especially
vulnerable witness (Articles 103 and 104 of CPC) and measures relating to a protected
witness (Articles 1050112 of CPC).

Bearing in mind the obligation of conducting an effective investigation in case of allegations
of abuse, the Republic Public Prosecutor’s Office and the Ministry of Internal Affairs of the
Republic of Serbia - Internal Affairs Sector, with the support of the OSCE Mission to Serbia
developed in 2017 a Methodology for conducting investigations in cases of abuse by the
police, intended for public prosecutors and police officers.

The Methodology includes concrete recommendations for public prosecutors and police
officers acting in investigations in cases of abuse, i.e. actions to be taken in order to make the
investigation effective, in accordance with ratified international documents, case-law of the
European Court of Human Rights and positions of the United Nations Human Rights
Committee and the United Nations Committee Against Torture, as well as recommendations of
the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment.

Although the Methodology relates to investigations in case of alleged abuse by police officers,
its scope may be extended to investigations of all other cases of abuse when the alleged
perpetrators are persons in official capacity.

The Methodology particularly deals with the following issues:

- When the obligation of the state to conduct an investigation arises (as soon as its
authorities receive “a credible accusation“ or become aware that there have been clear



indicators of abuse, and that such an obligation is not conditional on any criminal complaint
filed by the alleged victim or other person);

- Which are the authorities responsible for conducting the investigation in cases of abuse and
what are their powers (the investigation shall be conducted by the public prosecutor who can
exceptionally entrust the execution of certain evidentiary actions to the Internal Affairs
Sector);

- Independence and impartiality of investigation (the public prosecutor and police officers of
the Internal Affairs Sector of the Ministry of Internal Affairs, participating in the investigation
shall be independent in relation to persons whose actions are subject matter of investigation,
and impartial, and this independence shall not only be formal, but also factual; also, this
investigation shall not be conducted by a public prosecutor who acted or has acted in a case
where the alleged victim of abuse appears as a defendant or witness, and for this purpose, in
a situation when during criminal proceedings a “credible accusation” has been made or there
are clear indicators that the defendant or witness has been abused, a special criminal case
shall be formed, in which such allegations shall be verified and in which another public
prosecutor shall act);

- The need for urgent undertaking of all evidentiary actions and measures, and particularly
evidence whose collection may later be disabled or significantly hampered;

- The information which shall be included in the criminal complaint for abuse, made by the
public prosecutor in case he/she receives a report of abuse or directly learns that a certain
person has been abused;

- The method of providing physical evidence;
- The rules on questioning of the defendant;
- Analyses and assessing evidence.

The Methodology also includes special rules on questioning of the injured party, i.e. what
information needs to be obtained during questioning of the injured party, performed solely by
the public prosecutor, as well as the recommendation, if the legal requirements are met, that
the public prosecutor may designate the injured party as an especially vulnerable witness ,
or to request this from the court, and in this case special rules on questioning this witness
shall apply.

The general mandatory instruction of the Republic Public Prosecutor of 26 September 2017
foresees that public prosecutors are obliged, in cases related to investigation of abuse by
police officers, to act in accordance with the Methodology, and the Ministry of Internal Affairs
issued on 18 October 2017 Instruction on the Methodology for conducting investigations in
cases of abuse by the police.

In accordance with Articles 2240233 of the Law on Police, internal control of the work of
police officers and other employees in the Ministry of Internal Affairs shall be performed by
the Internal Affairs Sector.

The Internal Affairs Sector, within its competences, inter alia, also continuously carries out
activities for the detection of every case of abuse and torture, i.e. so that every perpetrator of
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criminal offence suffers appropriate consequences in the by law prescribed criminal
prosecution procedure.

If the competent public prosecutor’s office, in accordance with the mentioned Methodology,
submits a request for collecting necessary information in case of grounded suspicion that a
criminal offence of abuse and torture has been committed, the Sector of Internal Affairs shall
undertake priority activities under its competence, with the aim of collecting evidence for
determining individual criminal responsibility in the by law prescribed criminal prosecution
procedure.

Furthermore, Article 234 paragraph 7 of the Law on Police prescribes that should a complaint
contain elements of a criminal offence, the competent public prosecutor, Internal Affairs
Sector and head of the organisational unit in which the complainant works, shall be notified
without delay, and the head of the organisational unit shall inform the complainant on this.

In February 2018, in the Ministry of Internal Affairs, the Commission for the Implementation of
Police Standards in the Field of Prevention of Torture was established. Mandate of the
Commission is identical to the mandate of the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment.

The Commission's competences include the implementation of recommendations of the
relevant international treaty bodies, control of and monitoring cases with elements of torture
and inhuman or degrading punishment or actions by police officers; proposing teaching
content and participating in training; implementing additional training in this field; as well as
monitoring the application of acts regulating treatment of brought in or detained persons; as
well as recommendations of the Protector of Citizens.

An investigation shall not be conducted by a public prosecutor who acted or has acted in the
case in which the injured party (the alleged victim of abuse) appears as a defendant or
witness. Accordingly, if during the course of any criminal proceedings anyone makes a
“credible accusation®, or if there are clear indicators that the defendant or witness has been
abused, a special criminal case shall be formed, in which such allegations shall be verified
and in which another public prosecutor shall act.
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“The duty to investigate crimes of torture in national law and practice”
Thematic report of the Special Rapporteur on Torture
52™ Session of the Human Rights Council
Concept Note & Questionnaire

i Background and purpose of the report

R e R O e T S T T (TS e ) TPt TS Y5 2Oy SiE $hai= 3 Targe of
domestlc legislative, investigative ané prosecutorial practices in order to address multiple challenges,
impadiments and obstadies standing in the way of effective accountab@'ty and justice for victims and
survivars, and to allow socleties to heal and recover. Netwithstanging the growth in the typas and
renge of international venues providing justice to victims of crimes of torture,? fustice, accountability
end recanciliation will only be 3 meaningful reality when national systams operate and are capacitated
10 act as the first = or primary — responder. The Special Rapporteur's report witl hone in on the duty
1o frvestigate crimes of teeture at the natioral level, which starts from establisivng alt asts of tortura
as Indictable offences in national law, 3nd proceeds through 3 process of complaints and
investigatiors, and concludes only whan 3 prosecution is completed to fimal judgment and a
punishment is Imposed that ls commensurate with the gravity of the offence, and victims benetit from
& just remedy; or the case is dismissed after an Independent and fair procedure.

The widespread and persistent use ¢f torture and other inhuman treatment or punishment is well
documanted, yet ‘rwestigations and prosecutions are rara and the collection of stavstics remains
problematic, A first challenge is that while & growing number of countries have established zn explicit
crime of torture in national laws, many others stiil have not legislated to outlaw torture, or their laws
do net adequately capturas the globally accepted understsnding of torture. An absence of a legislative
foundation is a preblem not just theoretically but very practically, ss all elee flows from making a clear
statement that torture is not talerated and that all acts of torture will be investigated and prosecuted
and perpetrators sentenced in accordance with the law and commensurate with the gravity of the
cffence. Many countries grant Immunities or 2mnesties for this egragious crime and perpetuste
cultures of impunity, cthers permit statutes of Himitations, or Bave net clearly outlawad defences of
supefricr arders.

Even where lsws are in place, there are practical obstacles 1o launching investigations and
prosecutions; mesnwhile there are widely inconsistent sentencing lsws and practices, Assuring
victims” participation and protection in domestic criminal proceedings is a vital ingrediant to a
successful investigation and prosacution, especially relevant given the Imbalance of power in such
criminal cases. The report is intarested to learn about a wide range of good practices, inciuding good

' To be peesented to the 52 sussion of the Human Rights Council.

¥ Most notable has been the developmant of isternatoasl criminal law and the associated Internations! Crimisal Court,
other 8d hoc and hybrid tribunals. These vanues, however significant, have ther limatations, in particuar theirfocun bas been
©f prosecting the most senicr perpetratons, Rining vietims of rank-and-fie solders or public officers withaut a rersedy.
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